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HONOLULU, HAWAII will be the site 
of the 97th Annual Meeting of the 
American Bar Association, August 12- 
16, 1974. Former president of The 
Florida Bar, Chesterfield H. Smith of 
Lakeland, will preside over this meet- 
ing as president of the American Bar 
Association. 

Many Florida lawyers have inquired 
about The Florida Bar’s chartering its 
own aircraft for transportation from 
Florida to Honolulu. Because of the 
most attractive rates being offered by 
the “Braniff Airlines Non-Affinity 
Group Flight Program” from many 
cities in Florida to Honolulu, it has 
been resolved not to charter a separate 
aircraft this year. This program offers 
members of The Florida Bar an option 
of four different sets of dates to depart 
from and return to Florida. The round 
trip fare offered in this program from 
Miami, for instance, is $357.94, which 
compares most favorably with the stan- 
dard first class rate from Miami to 
Honolulu and return of $765.96, or the 
tourist class rate of $493.96. 

Members of The Florida Bar who are 
both members and nonmembers of the 
American Bar Association can take 
advantage of the “Non-Affinity Group 
Flights.” This flight program is avail- 
able from all of the major Florida cities 
and also Daytona Beach, Ft. Lauder- 
dale, Melbourne, Sarasota, Tallahassee 
and West Palm Beach. The official 
brochure and reservation form may be 
obtained by writing to the Meetings 
Department, American Bar Associ- 
ation, 1155 East 60th Street, Chicago, 
Illinois 60637. 


THE CONFIDENTIALITY RULE gov- 
erning all disciplinary proceedings 
conducted by The Florida Bar con- 
tinues to receive intensive study and 
debate. The trend is toward relaxing 
the confidentiality rule. As early as 
March 1973, the Board of Governors 
took a step in this direction when it 
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proposed changes in the Integration 
Rule of The Florida Bar which would 
make public the disciplinary record of 
any candidate for public office who is 
a member of The Florida Bar. 

The Board of Governors revisited 
this subject at its September meeting 
and resolved to rescind the action taken 
in March of 1973. At the same time a 
special ad hoc committee was formed, 
met in Tampa on October 12 and 
further the confidentiality 
rule. 

Those who advocate relaxing the rule 
argue that it is “an _ intolerable 
situation” for The Florida Bar to be 
unable to comment about a major disci- 
plinary proceeding which may have 
had some public notice after the pro- 
ceeding has been under investigation 
or at trial for an extended period of 
time. Many argue that allegations of 
unethical conduct which amount to a 
crime under federal or state law, after 
a finding of probable cause, should be 
made public. 

Opponents to the change in the confi- 
dentiality rule state that even after a 
finding of probable cause is made by 
a grievance committee, approximately 
one-third of the cases result in either 
a private reprimand or a finding of not 
guilty, and if these cases were made 
public, the reputation of the individual 
attorney who was found not guilty of 
any unethical conduct would be 
irreparably damaged. 

The Florida Supreme Court has 
delegated the responsibility of main- 
taining high ethical standards among 
its members to The Florida Bar. The 
Bar's disciplinary program is the vehi- 
cle to ensure these high standards. One 
of its primary purposes is to ensure 
public confidence in the legal profes- 
sion so that members of the public 
employing the professional services of 
a Florida lawyer can be assured that 
this lawyer will not only render profes- 
sional services of the highest quality 
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but will also act as a trusted fiduciary 
of funds or other property that may be 
placed in the hands of the lawyer by 
the client. 

Watergate and all its myriad ramifica- 
tions has dealt a severe blow to lawyers 
everywhere. If greater public visibility 
of the Bar’s disciplinary program will 
enhance public confidence in the legal 
profession, I for one am for it. 


MINIMUM FEE SCHEDULES of 
local and state bar associations are 
again in the limelight before the Senate 
Judiciary Committee’s new Subcom- 
mittee on Representation of Citizen 
Interests. One of the witnesses appear- 
ing before the subcommittee at its pub- 
lic hearing was Bruce Wilson, chief of 
the Department of Justice’s Antitrust 
Division. He stated that the depart- 
ment continues to view fee schedules 
as illegal under the antitrust laws and 
although “we have yet to bring a case 
against a bar association, I expect that 
such a case will be brought. . . in the 
near future.” 

Early in 1972, The Florida Bar pub- 
lished a “Suggested Minimum Fee 
Schedule” for use statewide, which 
had been prepared over a period of 
three years by the Economics of Law 
Practice Committee of The Florida Bar. 
Approximately five months later the 
schedule was withdrawn from circula- 
tion and authorized use, by action of 
the Board of Governors of The Florida 
Bar. Many local bar associations in 
Florida continue to circulate and use 
a minimum fee schedule. 

Mr. Wilson. told the committee that 
he was encouraged by the voluntary 
action of the many bar associations that 
have abandoned their minimum fee 
schedules. He added, however, that “I 
would caution that those bar associa- 
tions which have abandoned their fee 
schedules only after we have com- 
menced an investigation may still be 
subject to prosecution under the anti- 
trust laws. A price-fixing conspiracy 


which is abandoned only after the gov- 


ernment begins to investigate should 
not escape liability. And we can and 
will move in to investigate without 
further warning.” 

Mr. Wilson concluded his testimony 
before the subcommittee by saying, “It 
is the position of the department that 
lawyers minimum fee _ schedules 
amount to antitrust violations and, 
further, that this conduct is not 
exempted under the antitrust laws of 
the United States.” 


FLORIDA’S LAWYER POPULATION 
continues to soar! With the admission 
of 732 new admittees last month, The 
Florida Bar’s total membership jumped 
over the 15,000 member mark and pre- 
sently tallies 15,200 members. With the 
Florida Board of Bar Examiners offer- 
ing three examinations a year, those 
applicants that took the October 1973 
examination will be sworn in 
December 14, 1973. By the end of this 
calendar year it is predicted that there 
will be 1,800 new admittees among the 
ranks of The Florida Bar. 

This unprecedented growth has 
mandated beefing up the number of 
personnel on the headquarters staff. 
Records in the headquarters office 
show that in the past 12 months an addi- 
tional 10 employees, both lawyer and 
nonlawyer, have been employed to 
meet the demands of the sixth largest 
state bar organization in the United 
States. 

Members of The Florida Bar can be 
proud of their participation in the 
American Bar Association. Recent 
figures distributed by the ABA show 
that Florida has the highest percentage 
of members who are members of the 
ABA among the larger bar associations 
in the nation. 63.08% of The Florida 
Bar membership also holds member- 
ship in the ABA. 


MARSHALL R. CassEDY 
Executive Director 
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THAT BANNER DAY! 


The multiple benefits are so obvious, so proven by experience, 
it is almost certain that some day in the near future your firm 


will also install a law office management system. 


To make it a banner day, be sure it is the “right’”’ system for you. 
If it is, your firm’s investment will be returned many times over. 


Include the CT System For Law Office Management* in your 
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compare any other system. It is used by more law firms in more 
states than any other. We'll be glad to send you descriptive liter- 
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1500 (data processed weekly) or our System/2500 (data proc- 
essed daily). Both offer a wide selection of options to fit your 
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REPORT YOU 


summary of Board of Governors actions 


Meeting in Tallahassee September 20-22, the Board 
of Governors heard reports and took the following 
actions: 


YLS President-elect 


Richard H. Adams, Jr., president-elect of the 
Young Lawyers Section, was sworn in by President 
Earl Hadlow as a member of the Board of Governors. 


Prepaid Legal Services 


President Hadlow reported he attended the ABA 
annual meeting in Washington, D.C., in August and 
specifically the meeting of the Prepaid Legal Ser- 
vices Committee, and attended a similar meeting 
of The Florida Bar's committee in Orlando on 
his return. The committee interviewed Dennis 
Farnsworth of Colorado, who is active in manage- 
ment and has been instrumental in setting up pre- 
paid legal services throughout the country. The 
Board authorized the hiring of Mr. Farnsworth to 
investigate a proposal for the establishment of a 
prepaid legal services corporation by a Dade County 
law firm to provide legal services for a large union 
in South Florida. Mr. Farnsworth will report back 
to the Board and to the Prepaid Legal Services Com- 
mittee. 


UPC, Disciplinary Procedure Meetings 


President Hadlow reported his attendance at 
other meetings of the Bar, including the Uniform 
Probate Code Seminar on August 24 in Orlando, 
chaired by John M. Farrell; the Disciplinary Proce- 
dure Committee in Orlando on August 23; a meeting 
of the Convention Committee also in Orlando; a 
meeting of the Commission on Revision of the 
Federal Court Appellate System; and several other 
committees concerning long-range planning, dues 
structure, specialization and juvenile court rules. 
Appointment of additional members to several Bar 
committees was approved. 


T-V Wrap-up Program 


Director of Public Affairs Bob Foss told the Board 
that the Public Affairs and Media Committee is no 
longer pursuing a television program explaining 
new laws, upon learning that the legislature will 
put on such a program. 


Report of President-elect 


James A. Urban related his committee meeting 
attendance and reported that the headquarters staff 
committee, which he chairs, consists of Andrew G. 
Pattillo, Jr., Wm. Reece Smith, Jr., James E. Cobb, 
and Edward J. Atkins. He said plans have been com- 
pleted for a Bar tour to South America on March 
22 and to Zurich and Davos for a ski trip on February 
7. He also reported that the 1975 Bar convention 
site is being investigated. 


Executive Director Reports 


Marshall Cassedy urged the headquarters staff 
committee to go forward with plans for financing 
and enlarging The Florida Bar building to accom- 
modate the staff that now totals 43 full-time people 
and ten part-time. He explained that the September 
directory issue of the Journal was delayed by 
lateness in completing committee appointments, 
issuance of the new Code of Judicial Conduct on 
July 25 and a paper shortage. 


Budget and Audit 


Budget Chairman Edward J. Atkins presented the 
financial statement covering the months of August 
and July and obtained the Board’s approval to 
amend the 1973-74 budget, increasing the amount 
to be spent on the directory by $5,000, as required 
by increased printing costs. Consideration of the 
annual audit of The Florida Bar was deferred to 
the November meeting. 


1974-75 Budget Committee 


Andrew G. Pattillo, Jr., was named chairman of 
the 1974-75 Budget Committee and members will 
be appointed later. 


Integration Rule and Bylaws Committee 


A draft petition to amend portions of the Integra- 
tion Rule was approved to provide for election of 
members of the Board of Governors annually rather 
than all at one time in even-numbered years. This 
would provide for staggered terms as existed pre- 
viously. The committee announced it is also con- 
sidering limiting Board members to two successive 
full terms and reapportionment is also being 
studied. 
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Policies Governing Sections 


Chairman James Cobb of the Scope and Correla- 
tion Committee presented detailed “Policies and 
Procedures for Sections of The Florida Bar,” which, 
following discussion, were adopted by the Board. 
Objectives of the policies are to provide that there 
be one president of The Florida Bar, heads of sec- 
tions to be known as “chairmen”; require sections 
to submit budget requests no later than January 
15 each year; require sections to have no less than 
three meetings or programs each year and that the 
tentative date of such programs be submitted at 
the time the budget is submitted; that the fiscal 
year for sections be from July 1 to June 30 of the 
following year; that the section executive council 
review with the Budget Committee income from sec- 
tion dues about March 15 annually and reduce or 
increase the section's budget accordingly; and that 
section legislation be approved by its executive 
council before submission to the Board of Gover- 
nors. 

Criteria for establishing new sections include a 
provision that a new section obtain an annual 
income of $3000 from dues and projects after its 
third year. That failing, the section should report 
to the Board of Governors an anticipated increase 
in dues income adequate to support its programs. 


UPC Hearings 


A schedule of hearings and workshop sessions 
of the Uniform Probate Code Legislative Study Com- 
mission were given to the Board and subsequently 
distributed to local bar association presidents. 


Douglass Shivers, chairman of a special Board 
committee on attorneys fees, presented a report 
outlining the following recommendations which 
were approved by the Board: 

(1) That the Board oppose the ‘‘naked referral 
fee’’ or ‘unearned referral fee’’ where a lawyer 
refers a case but has no responsibility for the case, 
has no contractual liability in the case and does 
nothing further in the case except receive a fee. 

(2) That the Board approve contingent fees in 
appropriate circumstances where not prohibited by 
the Code of Professional Responsibility. 

(3) That in contingency fee cases the Board 
authorize the referring attorney to participate up 
to 25% of the fee when: 

(a) The referring lawyer accepts legal and 
moral responsibility and liability in the case; 

(b) There is full concurrence in the arrange- 
ment by the client; 

(c) The client knows the ratio of sharing the 
fee; 

(d) The client is not charged more because of 
the association; 

(e) A proper record of the client-attorney con- 
tract is maintained for a stipulated period of time; 

(f) The contract is signed by all parties and all 
parties receive a copy thereof; 

(g) There is a closing statement accounting for 
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all funds and disbursements; that all parties receive 
a copy of the closing statement. 

(4) That the Code of Professional Responsibility 
be appropriately amended. 

(5) That the Board promulgate and publish a 
statement of principles or policy on contingent fees 
and referral fees. 

(6) That the Board adopt a standard form of con- 
tract setting forth certain mandatory rights, duties 
and liabilities existing between attorney and client 
by which fee sharing and rights of clients are con- 
firmed. That the Board adopt a form of closing state- 
ment to be used in contingent fee cases. 

It was agreed that the Board look at the entire 
question of fees on referral cases—non-contingent 
fee cases as well as contingent fee cases, President 
Hadlow to refer the question to the Attorneys Fees 
Committee. 


Family Law Section Bylaws 


Proposed bylaw amendments, presented by 
Board liaison member Paul A. Louis, were approved 
to provide that any section applicant will pay dues 
for the remainder of the calendar year, and there- 
after on January 1 of each year. Also, no person 
shall be eligible for membership in the executive 
council if he is presently a council member and 
has been continuously for a period of three terms 
instead of three years. Bylaws changes also reflect 
that the chairman shall appoint a section nominat- 
ing committee at the annual general meeting of 
committees instead of the first session of each 
annual section meeting. 


Young Lawyers Annual Meeting 


Section President David E. Ward, Jr., reported that 
the second annual Young Lawyers convention has 
been moved to March 8, 9, 1974, at the Host Airport 
Hotel, Tampa. Annual banquet speaker will be 
Senator Howard Baker of Tennessee. 


Proposed Law Review Course 


YLS President-elect Richard H. Adams, Jr., who 
chaired a special study committee of the section, 
reported that after studying present bar exam review 
courses, his committee concluded that courses now 
offered are adequate but over-priced, that there is 
a need for an overreaching, good course for appli- 
cants at about $60, and that the Board of Governors 
should consider sponsoring a law review course. 
The Board referred this matter to the Student Edu- 
cation and Admissions to the Bar Committee for 
study and later report. 


Law Student Division Dues Changes 


Vice President-Secretary of LSD Jim Harrison pre- 
sented three proposals for setting future division 
dues ranging from $1 to $5 including optional Jour- 
nal subscriptions. The Board referred the matter 
back to the division and suggested that it propose 
a single recommendation without option of 
purchase of the Journal. 
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Long-Range Planning Retreat 


Mr. Atkins reported that a retreat for laymen to 
meet with the legal profession will be held March 
8,9, 10, 1974, at the Remuda Ranch, and requested 
further recommendations for possible invitees. He 
stated plans to meet with Burton Young and his 
committee to decide upon a final list of invitees 
to participate in planning the goals of The Florida 
Bar. 


Real Property, Probate and Trust Law Section 


The Board approved the proposed bylaw amend- 
ment presented by Board liaison member William 
E. Sherman, which makes the section Board liaison 
a member of the section’s executive council. 


Suggested Minimum Fee Schedule 


Samuel S. Smith, chairman of the Economics of 
Law Practice Committee, asked for the opinion of 
the Board concerning the establishment of some 
fee guidelines, at least in the educational context, 
as a result of the recently rescinded Suggested 
Minimum Fee Schedule. Mr. Smith suggested that 
the Bar publish an educational pamphlet concern- 
ing fees, supplemented with a survey (by local bar 
associations) of attorneys fees and approved by the 
Justice Department. 


Unjust Criticism of Judges 


President Hadlow asked Board members 
MacDonald and Parkhill to investigate unjust criti- 
cism of judges appearing in newspapers around 
the state, involving two anonymous letters citing 
wrongdoing. The Board resolved to take no action 
at this time. 


Appearance of Mr. Justice Joe Boyd 


At the invitation of President Hadlow, Mr. Justice 
Boyd appeared in behalf of the Florida Supreme 
Court. Justice Boyd said he believes that the court 
will favor the rotation of judges as worked out by 
each circuit. Justice Boyd explained that adoption 
of Article V necessitated changes in the rules of 
procedure of an emergency nature. 


Unauthorized Practice of Law. 


Richard McFarlain reported that 13 UPL cases 
are now pending and that the Bar has hired two 
additional part-time investigators, making a total of 
three UPL investigators. The staff is presently work- 
ing on a new UPL manual to assist the committee 
in carrying out its work. Wallace Dunn of Ocala was 
appointed to the UPL Committee, replacing William 
G. O'Neill, who resigned. 


Legislative Preview 
Assistant Executive Director Richard McFarlain 
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informed the Board of some matters scheduled to 
come before the 1974 session of the Florida Legisla- 
ture including an amendment to the Corporation 
Act, new Administrative Procedures Act, new 
Uniform Code of Evidence, Criminal Code, exten- 
sive amendment of the Land Use Law, UPC and 
No-Fault Insurance. Contingency fees for attorneys 
in eminent domain matters, funding of a staff for 
the Judicial Qualifications Commission and merit 
selection of judges are scheduled for consideration. 
The legislative policy of the Board of Governors 
is being revised by the Legislation Committee and 
will be submitted to the Board in November. 


12th Circuit Nominating Commission 


John R. Wood of Sarasota was appointed as The 
Florida Bar representative to complete the three- 
year term of Worth Dexter, Jr., of Sarasota, who 
recently resigned. 


Board of Bar Examiners 


The following nominees were submitted for posi- 
tions of the Florida Board of Bar Examiners: 
Thomas T. Cobb vacancy: J. Donald Bruce, Jack- 
sonville; Earl M. Johnson, Jacksonville; Charles 
P. Pillans Ill of Jacksonville. Richard J. Gardner va- 
cancy: Victor M. Cawthon, J. Robert McClure, 
Harry Michaels, all of Tallahassee. A. T. Cooper, Jr., 
vacancy (in the event nominees are required to fill 
vacancy due to his recent submission of resigna- 
tion): John P. Allen, St. Petersburg; James Cullis, 
Sarasota; and Ruth Fleet Thurman, St. Petersburg. 
(The Supreme Court on October 1 announced the 
appointment of Earl M. Johnson and Victor M. 
Cawthon and Ruth Fleet Thurman.) 


Cuban Lawyers 


The Board discussed a petition that had been filed 
asking that the recent order of the Supreme Court 
amending Article IV, Section 22, Rules of the Su- 
preme Court Relating to the Admission to the Bar 
for Cuban Lawyers, be changed to eliminate the 
citizenship waiver. The Board referred the matter 
to the Student Education and Admissions to the 
Bar Committee for coordination with the Florida 
Board of Bar Examiners. 


Federal Court Appellate System 


The Board voted to endorse the recommendation 
that the Fifth Circuit Court of Appeal be divided. 
It further recommended that Florida be joined with 
as few states as possible and that Florida be joined 
only with states presently in the Fifth Circuit. The 
Board also approved the continuance of the ad hoc 
committee chaired by Thomas C. MacDonald, Jr., 
to express the Board's views and assist the commis- 
sion studying the revision. 
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1974 Convention 


Committee Chairman M. Craig Massey reported 
the committee had had several planning sessions 
for the 1974 annual meeting to be held at Walt Dis- 
ney World, Orlando, May 29—June 1, 1974. 


Standing Board Policy Amended 


The Board approved proposed Board policies 
regulating committees and sections, with the excep- 
tion of one which would have limited the length 
of service of any person on a particular committee 
to four years unless there is Board approval for a 
longer stay. 


ABA House of Delegates Report 


Robert M. Ervin reported that under the new 
amendment to Section 6.1 of the ABA Constitution, 
Florida will now have six delegates to the ABA, one 
of which will continue to be from Dade County. Ervin 
also informed the Board of the position of the ABA 
on the decriminalization of marijuana. 


Disciplinary Procedure 


Russell Troutman moved to rescind the action 
of the Board of Governors at its March meeting 
in waiving confidentiality of grievance matters for 
public office candidates and where there is a finding 
of probable cause; the Board voted 18 for rescind- 
ing, 10 against. A second motion to permit the 
Executive Committee to waive confidentiality in 
cases where public welfare out-weighed the need 
for confidentiality was postponed until a special 
committee of the Board could study the question 
and report back to the Board. 

President Hadlow appointed Chairman Howard 
P. Rives and members of the Disciplinary Procedure 
Committee and Wm. Reece Smith, Jr., to the special 
ad hoc committee and directed the committee to 
meet within 20 days with the meeting open to the 
press and other interested persons. (The committee 
subsequently met on October 12 in Tampa. It dis- 
cussed limited waiver to state or U.S. attorneys of 
any complaint received which appears to allege the 
commission of a crime, waiver of confidentiality 
after Board approval of a probable cause report 
which alleges commission of a crime, whether the 
right of cross examination should be extended at 
a grievance committee hearing and other aspects 
of the subject. The committee will present its find- 
ings at a November meeting of the Board.) 

Other recommendations of the Disciplinary 
Procedure Committee were approved or deferred 
to the November meeting. The Board authorized 
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Russell Troutman, Or- 
lando, (above) moves 
that the Board re- 
scind its action of 
March 1973 waiving 
confidentiality. 
Thomas MacDonald, 
Tampa, (left) presents 
his reasons for waiv- 
ing confidentiality in 
cases involving prob- 
able cause. 


the Executive Committee to act on any recommen- 
dation of the executive director to supplement the 
73-74 disciplinary budget by $20,000 to hire addi- 
tional personnel. It took note of the staff counsel's 
recommendation for a $350,000 disciplinary budget 
for 1974-75 and referred it to the Budget Committee 
chairman. 


Fifth Judicial Circuit Conference 


Since the terms of Delegate Julian D. Clarkson 
and Alternate Delegate Raymond Ehrlich to the Fifth 
Judicial Circuit Conference expire December 31, 
1973, Board members submitted the following 
names for consideration at its November meeting: 
Julian D. Clarkson, Ft. Myers; Davisson F. Dunlap, 
Orlando; John W. Fleming, Fort Lauderdale; Aaron 
Podhurst, Miami; William C. Steel, Miami; Clarke 
W. Toole, Jr., Jacksonville. 

Next meeting of the Board is November 14-15 at 
the St. Petersburg Hilton. 
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The Case for Better Judges 


IT IS THE INVARIABLE CUSTOM 
for a bar president to dedicate 
one President's Page to the judi- 
ciary. I endorse the custom for at 
least two reasons: the status of the 
judiciary is a constant matter of 
importance to the legal profession 
and, secondly, in my travels 
around the state I have encoun- 
tered an unbelievable amount of 
public comment, not altogether 
favorable, about the present state 
of our judiciary. To be completely 
accurate, the critical comment is 
aimed at a relatively few judges, 
but the resulting damage in pres- 
tige and public support is borne 
by the entire judiciary and by the 
legal profession as a whole. 

This situation cannot be toler- 
ated. One measure of a state’s 
greatness is its strong judiciary. A 
state’s legal profession must be 
ashamed if it tolerates a weak 
bench. If in fact the mounting vol- 
ume of unfavorable comment is 
wrong, then we should rally to 
the judges unfairly accused and 
criticized. Halting unfair and false 
attacks upon the judiciary is at the 
same time our duty and in our pro- 
fession’s best interest. 

On the other hand, if there are 
among the judiciary corrupt and 
incompetent judges, degrading 
their profession and ours, then we 
must make a serious and deter- 
mined effort to root them out and 
return them to the obscurity 
which they deserve. That is a chal- 
lenge we must respond to—a chal- 
lenge, by the way, often declined 
by both lawyers and judges. Why 
that should be so is a mystery to 
me. Certainly there is some per- 
sonal hazard in an individual trial 
lawyer criticizing a judge, but that 
is neither necessary nor effective. 
If a judge is thought to be 
incompetent or corrupt, his poor 
reputation will be widely known 
and bar-wide action is required. 
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SIMILARLY, HIS BRETHREN ON 
the bench should take forthright 
action whenever necessary. After 
all, other judges are in the best 
position to know the proclivities 
and shortcomings of errant judges 
and it is other judges who suffer 
the greatest personal damage from 
those shortcomings. The good 
judges, of whom there are a great 
majority, should be the single 
strongest force for reform of the 
poor judges and they should work 
closely with the bar in achieving 
the needed results. 

Of course, human nature being 
what it is, reform and elimination 
of substandard judges is a long 
and tedious process. The most 
effective action any of us can take 
is to correct and improve the sys- 
tem surrounding the selection and 
retention of judges. There is 
something dreadfully wrong with 
a system of justice when an 
inferior, or even a mediocre, 
lawyer can easily become a judge. 
That quality man given that type 
of powerful job is too easily cor- 
rupted. 

We must design a system there- 
fore which will insure that judges 
are men selected from the top 
of the legal profession. A judge- 
ship should be the capstone of a 
man’s legal career and it should 
be an earned reward for a career 
of excellence and integrity. If a 
lawyer is appointed to a judgeship 
by a fair and impartial group of 
his peers, then that result will 
nearly always follow—that is, an 
excellent lawyer with an outstand- 
ing reputation will be chosen. If, 
on the other hand, the post is filled 
by an election, there is no such 
assurance of excellence. Instead, 
the winner will only have proved 
that he is the best—or best fi- 
nanced—candidate. 

Obviously the qualities which 
go toward making a man a fine 


judge may not be the same as 
those needed to be a winning can- 
didate. The qualities may even be 
antithetical. Thus, a judge should 
be quiet and deliberative; judi- 
cious and restrained; cautious and 
impartial, all in addition to pos- 
sessing a penetrating, analytical, 
incisive mind. A _ candidate’s 
mind, on the other hand, rarely 
gets involved in the campaign at 
all and the most successful can- 
didate in a contested election 
might be talkative and quick to 
make decisions; a man _ unre- 
strained and effusive in his emo- 
tions and reactions; a man gener- 
ous to a fault with his friends (and 
has never met a man he didn’t 
like)—in fact, the typical gregari- 
ous joiner who has flitted around 
the edges of life sufficiently to 
have some recognition factor, but 
who could never compete suc- 
cessfully with his peers in the 
legal profession. It is an unhappy 
truth that that very type man 
might easily defeat a Cardozo or 
a Frankfurter in a contested judi- 
cial election. 


AN APPOINTIVE SYSTEM FOR 
judges would also eliminate 
several other evils. It would 
eliminate the spectacle of a judge 
pleading for campaign con- 
tributions—mostly from lawyers. 
What could be a more corrupting 
circumstance than a judge asking 
for and receiving cash—espe- 
cially a noticeably large con- 
tribution—from a trial lawyer reg- 
ularly appearing before him. 
Even if that judge has the wisdom 
of Solomon and the integrity of 
Lincoln, there are two things 
which cannot be avoided: first, 
his natural gratitude toward his 
benefactor and, secondly, the sus- 
picion engendered in the heart of 
other lawyers and the public that 
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a friendly bias may have been 
created or bought. If the judge is 
less than perfect, outright favor- 
itism and cronyism will result. 


From the judge’s personal point 
of view, having to beg for con- 
tributions is demeaning at best 
and humiliating at worst. In 
addition, an appointive system 
would eliminate the great cost of 
contested elections and the won- 
derment of the voters that a judi- 
cial candidate can spend amounts 
far in excess of his annual salary 
to produce a winning campaign. 


Appointment of judges would’ 
eliminate the spectacle of a judge 
with clogged calendar taking time 
to smile his way through the 
supermarket circuit. It would 
eliminate an inane campaign 
where a judge can only travel on 
his smile and his name because 
he is not ethically permitted to 
discuss his cases or judicial 
philosophy or political issues of 
the day. In speaking of a judge 
on the campaign trail, Judge Ter- 
rell wrote in the La Russa case: 
“The man in the moon and the 
weather man are about all the 
people he can with impunity talk 
about without attitudinizing him- 
self. He may indulge in a few 
pleasantries at the expense of 
Uncle Remus and the crops but 
that is the limit of his tether. The 
makers of the Federal Constitu- 
tion realized the utter futility of 
judges engaging in political com- 
bat and galvanized them from it 
4 making them appointive for 
ife. 


AN APPOINTIVE SYSTEM WOULD 
eliminate the felt necessity of 
aspiring judges trying to sell 
themselves with billboards and 
political ads pitched as close to 
ethical borderlines as they dare 
in catering to the current tastes 
of the average voter, who, being 
unaware of ethical restraints, is 
looking instead for action and 
charisma. 


There are so many reasons why 
judges should not be _ elec- 
ted—and so few reasons in 
favor—that the wonder is that we 
actually still elect them. The argu- 
ment that the people’s voice must 
be heard is just not applicable to 
professional jobs like judges and 
school superintendents. The pub- 
lic simply does not know—and 
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cannot learn—of a man’s profes- 
sional quality. Only his peer 
group truly knows that. Imagine 
an election, if you will, to select 
your surgeon or even your own 
personal lawyer. It is patently 
ridiculous and electing society's 
judicial officers makes no more 
sense to me. 


THERE IS MORE THAT LAWYERS 
must do for the judicial system. 
The enforcement arm must be 
strengthened by granting more 
strength and independence to the 
Judicial Qualifications Commis- 
sion. Judicial salaries must be 
measurably increased to attract 
the top calibre lawyers needed to 
fill the judicial vacancies as they 
occur. The judiciary is the budget- 
ary stepchild of government, tak- 


ing only an infinitesimal fraction 
of total costs, yet the public 
expects the best men of our pro- 
fession to assume judicial respon- 
sibility at salaries far below their 
income as lawyers and barely 
adequate to educate their 
children. 


All these things need desper- 
ately to be done—and quickly. 
Confidence in American politics 
is presently at one of its lowest 
points and whatever else occurs, 
it is essential to our national men- 
tal well-being that we return 
immediately to a time of absolute, 
universal confidence in both the 
ability and integrity of our judicial 
branch. 

EARL B. HADLOW 
President 


OFFICIAL NOTICE: 
Hearing to Amend Integration Rule, Article III, Section 5 


A hearing on The Florida Bar’s petition to amend Article III, Section 
5, of the Integration Rule has been set in the Supreme Court of Florida 
at 9:30 a.m., Tuesday, December 11. The petition is set out below: 


1. At the request of the Board 
of Governors, the Integration 
Rule and Bylaws Committee of 
The Florida Bar has studied the 
matter of elective terms of mem- 
bers of The Florida Bar who serve 
on the Board of Governors. 

2. At the September 20-22, 
1973, meeting of the Board of 
Governors of The Florida Bar, the 
final report of the Integration Rule 
and Bylaws Committee on the 
subject of elective terms was 
received by the Board. Upon con- 
sideration of this report, the Board 
of Governors of The Florida Bar 
approved a proposed amendment 
to the Integration Rule of The 
Florida Bar as recommended by 
the committee. Having approved 
this suggested change relating to 
terms of service on the Board, the 
Board of Governors of The Florida 
Bar hereby petitions this honor- 
able court to amend Article III, 
Section 5, Integration Rule of The 
Florida Bar in the following 
manner: 

5. The members of the Board 
of Governors from each judicial 
circuit shall be nominated and 
elected by the active members of 


The Florida Bar residing in such 
judicial circuit. Each elected 
member shall hold office for two 
years and until his successor is 
elected and qualified. Elections 
shall be held each year beginning 
in 1974. The Board of Governors 
shall, through bylaw adopted pur- 
suant to this section, provide for 
staggered terms with approx- 
imately one-half of the circuit rep- 
resentatives being elected each 
year. The Board of Governors may 
provide for interim one-year 
terms for circuit representatives to 
institute the establishment of 
staggered terms. The Bylaws shall 
provide for all nominations and 
elections of members of the Board 
of Governors. Newly elected 
members shall take office at the 
conclusion of the annual meeting 
of The Florida Bar following elec- 
tion to office. Any vacancy on the 
Board of Governors arising in the 
office ofrepresentative from ajudi- 
cial circuit shall be filled by vote 
of the remaining members of the 
Board for the unexpired term, 
from the active members of The 
Florida Bar residing in such judi- 
cial circuit. 
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is the Florida preferential assessment law simply a “subsidy” to certain land owners? 


factors” as pertaining to agricul- 


ture only. Hence, the purpose of 


this statute is to protect farmlands 
from higher taxes because of their 
urban location. This also enabled 
land speculators and others who 
had property in or around urban 
areas to come under the protec- 
tion of this statute, which cer- 
tainly was not its intent. 
The legislature enacted Florida 
Statute Section 193.021 in 1963. It 
set forth the factors that a county 
tax assessor should consider in 
determining the just valuation of 
realty.* The inadequacy of this 
statute to solve the problem was 
apparent as late as October 1969, 
when testimony of various tax 
assessors showed similar lands in 
adjacent counties having differ- 
ences in assessments ranging 
from $100 to $2,500 per acre.® 


Dilemma for Judiciary 


The judiciary was placed in a 
dilemma with the enactment of 
Section 193.021. It had to recon- 
cile the preferential treatment 
afforded agricultural land under 
Section 193.11 and the require- 
ment of an equal and uniform rate 
of taxation and just valuation. In 
Tyson v. Lanier®® the majority 
opinion of the Supreme Court 
stood tor the proposition that “full 
cash value” or “just value” can be 
determined for agricultural lands 
without considering other reason- 
able alternative uses of the prop- 
erty. This ruling effectively 


requires that the assessment be 
based on agricultural use value, 
thus sanctioning preferential 
assessment status for farm lands. 
A dissenting opinion stressed that 
a basic inequality exists when dif- 
ferent assessment standards are 
set forth for realty having the same 
market value merely because the 
land is used for agricultural pur- 
poses. Since the passage of Sec- 
tion 193.11 was in conflict with 
Section 193.021, the legislature 
amended Section 193.11 after the 
Tyson decision. The amendment 
provided: 

This subsection shall not be construed, 
interpreted, or applied so as to permit 
lands used for agricultural purposes to be 
assessed other than as agricultural lands 
and upon an acreage basis. 

The amendment demonstrates 
the intent of the legislature at that 
time to afford preferential treat- 
ment to agricultural lands for ad 
valorem tax purposes. 

The Florida Legislature spon- 
sored hearings on agricultural as- 
sessment in 1971." Tax assessors, 
agricultural interests and other 
interested parties presented 
their respective viewpoints on 
the Greenbelt Law and its effi- 
ciency and effectiveness. Subse- 
quently, the Florida Legisla- 
ture did a complete revision of 
the Greenbelt Law and amended 
193.461,?2 effective January 1, 
1973. 

This revision included the fol- 
lowing major changes in each sec- 
tion: 


(1) The assessor rather than the 
agricultural zoning board shall 
classify land as either agricultural 
or nonagricultural. 

(2) The assessor shall have 
records showing full valuation. 

(3) (A) Failure to apply for 
agricultural assessment will con- 
stitute a waiver of that privilege 
for one year. 

(3) (B) The new law spells out 
more completely the factors in 
determining bona fide agricul- 
tural purposes. 

(4) Reclassification of property 
from agricultural to nonagricul- 
tural has been more encompass- 
ing and definitive. 

(4) (C) The most important pro- 
vision and change from the pre- 
vious statute is the presumption 
of nonagricultural use of property 
of it sells for three times or 
more its agricultural assessment 
(However, this presumption may 
be rebutted under special circum- 
stances, which constitutes a possi- 
ble loophole). 

(5) No change. 

(6) (A) The following use factors 
were added: productivity of land 
in its present use; the economic 
merchantability of the agricul- 
tural product. 


Neutrality Destroyed 


The most important attribute of 
a land tax is its neutrality, i.e., it 
does not interfere with the alloca- 
tion of resources. The neutrality 
of taxation on land is due to its 
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fixed nature. An income tax may 
interfere with work effort, a con- 
sumption tax with consumption, 
a wealth tax with accumulation, 
etc. A tax on land does not inter- 
fere with its existence, since of 
course, the land area exists regard- 
less of ownership or use or tax- 
ation. The neutrality effect of the 
land tax (its greatest attribute) is 
destroyed by the Florida statutes 
(supra) and their administration. 

The Florida preferential assess- 
ment law (193.461) aids not farm- 
ers per se, but only farmers who 
own land near urban areas. It also 
aids nonfarmers who are owners 
of agricultural land near urban 
areas. The following analysis 
attempts to show that this law is 
simply a “subsidy” to certain land 
owners and causes resources to be 
misallocated. 

Figure l(a) shows the cost 
revenue structure of a competitive 
firm. TR is the total revenue. 
Assume that TC: are the total costs 
atalternative levels of output. The 
positive intercept at zero output 
represents the fixed costs of pro- 
duction including ad valorem 
land taxes. The firm will max- 
imize profits by producing an out- 
put of OA, which maximizes the 
difference between total cost and 
revenue (total profit). The profit 
(TP1) on Figure l(b) (where 
TP: = TR-TC:i) shows the 
profit maximizing output O’A’ 
which equals OA. 

With the preferential assess- 
ment provisions, the fixed costs 
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are lowered, and thus, the total 
costs become TC2. Still assuming 
profit maximizing behavior, the 
output from the land would not 
change—the land owner simply 
receives a larger profit (TP2) 
because of preferential taxation. 
Regardless of the level of profit 
or loss (negative profit), the output 
from the land would not vary so 
long as the total revenue is greater 
than the variable cost (total cost 
less fixed cost). Ad valorem land 
taxation affects only the fixed 
costs, and is not considered in a 
firm’s current operating deci- 
sions. 

Figure 2(a) once again, shows 
both the total revenue and total 
costs curves. However, it is differ- 
ent from Figure 1 in that max- 
imum profit (minimum loss) is at 
zero Output either with preferen- 
tial tax treatment (TCa2) or without 
(TCi) providing there is no land 
use qualifications as in the Florida 
statute. However, the preferential 
treatment depends on land use. 
Assume OB is the necessary 
agricultural activity to qualify that 
the operator on the land is a “bona 
fide” farmer. The total cost curve 
is the DEFTCz and the output to 
minimize loss is OA. In figure 2 
(b), the profit function becomes 
D’E’F’TP2 at the output of O’A’. 

Without preferential assess- 
ment, variable costs are greater 
than revenue for all  out- 
puts and consequently the firm 
would produce nothing, since any 
production would increase _ its 


losses (along D’E’TP:). This is 
socially desirable, since society 
should not give up more in the 
marginal value of its resources 
than is returned in the marginal 
value of product. Florida’s pref- 
erential assessment law subverts 
this efficiency criterion by 
“subsidizing” inefficient produc- 
tion. Thus, resources are attracted 
into agriculture which cannot 
operate profitably without the tax 
preference, distorting the effi- 
cient allocation of resources. 

However, this is not the only 
argument against the preferential 
law. It is also discriminatory and 
inflates land prices. 


Discrimination 


As we move further away from 
real or potential urban growth 
areas, the market value of farm 
land will decline, and at some dis- 
tance the value of the land for 
agricultural use plus its value for 
future urban use will have very 
little or no difference. In Figure 
3, AA’ represents the agricultural 
value of land and UU’ represents 
the potential urban value of land. 
The sum of these is MM’ or the 
market value. At some distant 
point from potential urban growth 
areas AA’ and MM’ tend to merge; 
thus, there is little or no differ- 
ence in the agricultural use value 
and the market value of the land. 

The farmer in these distant rural 
areas would gain little or nothing 
from the Greenbelt Law. We 
assume that these farmers are 
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Hopefully the boards of tax adjustment 


bona fide and are not holding their 
land “to ripen” for urban use. 

As previously mentioned, lands 
which have no profitable agricul- 
tural use are brought into agricul- 
tural production because of pref- 
erential assessment (see Figure 
2). This increases the supply of 
agricultural products which, in 
turn, decreases their price. 
Paradoxically, this preferential tax 
treatment makes the rural farmer 
economically worse off. The 
legitimate farmer is forced to com- 
pete with “greenbelters” who are 
selling farm products at less than 
cost. 


Price of Land 


The market value of farm land 
near urban areas was driven up 
because of its potential urban use. 
The purpose of the preferential 
assessment law was to overcome 
this increase. A tax based on the 
market value would make the 
farming of these lands un- 
profitable. The naive solution 
(which unfortunately became 
legal) was to give preferential tax 
treatment. 

The problem was caused by an 
increase in market value. Pref- 
erential assessment does not 
alleviate this problem; _ it 
increases market value even 
more. 

A reduction in assessed valua- 
tion on land increases its net yield 
and thus increases the present 
market value. This then reduces 
the ability of farmers to purchase 
such lands for agricultural pur- 
poses, since the market value for 
the land is raised by the preferen- 
tial treatment. Who then would be 
interested in buying such lands— 
the bona fide farmer or the 
speculator who feels the land has 
future urban use? 

The discounted net profit 
would be the same in the long run 
for land with or without the pref- 
erential assessment (i.e., for a 
prospective purchaser of land, the 
increased discounted future net 
earnings, caused by preferential 
assessment, would be offset 
exactly by a higher purchase 


will find no special reasons why land selling 


price). The initial investment 
would be greater and the after tax 
net income would also be greater 
if land is preferentially assessed; 
if not, the initial investment 
would be less and after tax net 
income would also be less. Pref- 
erential assessment results in dis- 
crimination against small farmers, 
as opposed to large corporate 
interests, who have greater access 
to capital markets. 


A Partial Solution 


Although preferential assess- 
ment increases the market value 
of land, the amended statute 
(193.461) places an upper limit on 
the increase. This comes about 
because if a parcel of land is sold 
at three times or more of its 
agricultural use at $300 per acre; 
the preferential treatment and is 
taxed the same as other property, 
i.e., market value. 

Case 1. Assume that a piece of 
property has a value of $600 per 
acre if there were no_ taxes 
imposed. Now assume that an 
annual 20 mill tax is imposed with 
a six percent rate of discount. In 
perpetuity the value of the land 
is now $450 per acre. Further 
assume the land is valued for 
agricultural use at $300 per acre; 
at 20 mills the property’s value is 
raised to $500 per acre—a differ- 
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ence of $50 per acre. This prop- 
erty could be sold at $500 per acre 
and still retain the preferential 
assessment, because it is selling 
for less than three times _ its 
agricultural use value. 

Case 2. Assume the same tax 
and discount rates as in Case 1. 
A second parcel of land because 
of its location would be worth 
$1,200 per acre without taxation, 
which is reduced to $900 per acre 
with the 20 mills of taxation. If 
valued as $300 per acre for 
agricultural use, the market value 
would rise to $1,100. But $1,100 
exceeds $900 = 3 x $300. If the 
property sells for $900 or more it 
loses the agricultural exemption 
and its market value is reduced 
to $900. Therefore no informed 
purchaser will pay more than $900 
per acre for the land. For rather 
dramatic effects the reader may 
wish to extrapolate to property 
worth, say $10,000 per acre. 

Section 4(c) (the three times 
rule) has been the best effort by 
the legislature to overcome the 
abuses of greenbelting. This sec- 
tion is especially important 
because it has little effect on mar- 
ket values of normal farmland, 
selling near its agricultural use 
value. However, for property 
located near urban areas, this sec- 
tion will have a dramatic effect. 
Hopefully the assessors and the 
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boards of tax adjustment will find 
no special reasons why land sell- 
ing for three times its agricultural 
use value should keep its pref- 
erential assessment. 


Alternatives 


The alternatives to the present 
preferential assessment law can 
be categorized into five basic 
groups: 

1. Elimination. An abrupt 
elimination would result in 
reduced current value of the land 
through capitalization of higher 
future taxes. The burden may be 
substantial on those who 
purchased property which was 
assessed on a preferential basis, 
and paid the larger market price. 
A less destructive measure to cur- 
rent value would be the present 
repeal of preferential assessment 
to take place at some future date 
(say 1980);!% at the same time, pro- 
hibiting any existing lands from 
converting to preferential assess- 
ment. 

2. Recapture Provisions. Ad- 
ministratively, this second al- 
ternative could operate as fol- 
lows: The assessor would make 
two different assessments of the 
property—market value and 
agricultural use value. However, 
a deferred tax liability would 
accumulate based on the differ- 
ence between market and use 
value. At the time the property is 
taken out of agricultural use, the 
owner at that time would be 
required to pay the deferred 
accumulated tax liability. Ideally, 
the enactment of the recapture 
amendment would have no time 
limit and the recapture payment 
should also include interest. 
However, such provisions could 
include principal only, as well as 
having a time limit on the liability 
(say, the last 20 years). 

3. Capital Gains Tax. A capital 
gains tax on real property sales 
would be another alternative. 
This would help the government 
make a partial recovery of the 

“capital gift” to the owners of 
agricultural land. However, the 
misallocation resulting from the 
continuation of preferential 


VOL. 47, No. 10 NOVEMBER, 1973 


for three times its farm value should remain preferential 


assessment would not be cor- 
rected unless the tax applied only 
to preferentially assessed prop- 
erty instead of all real property. 
Even then it would be only a par- 
tial, inadequate and symptomatic 
solution. 

4. Genuine Greenbelting. The 
selection of lands which could not 
be used for urban purposes would 
be determined by some zoning 
agency. This determination 
should be based on socially desir- 
able regional land use _ plans. 
Lands zoned for agricultural pur- 
poses would have little or no 
speculative value for future urban 
use. These lands could then be 
assessed at market value which 
would be almost identical to their 
agricultural use value. This is 
genuine greenbelting. 

5. Agricultural-Use Covenant. 
Ifit is felt thata land owner should 
be the one to determine the use 
of his land, subject to current zon- 
ing practices, then the owner 


could voluntarily greenbelt his 
land for a period of time. The 
owner registers the land as 
agricultural to a certain expiration 
date (say, 1980, 1990, 2000, 2010, 
or 2020). This registration would 
be irrevocable by the present and 
future owners. Suppose for 
example, farming is currently 
unprofitable because of land taxes 
based on market value. The 
farmer could get relief by green- 
belting the property until, say, the 
year 2020. With such a long period 
of time, its speculative urban 
value would be very small and its 
agricultural use value would be 
nearly identical to its market 
value, which would be used as the 
tax base. He could extend his 
greenbelt registration every 
decennial year so that market 
value is maintained approx- 
imately at agricultural-use value. 
Otherwise the difference be- 
tween market and agricultural- 
use value may increase signifi- 
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The farmer would not be squeezed out by higher taxes 


cantly as the registration termina- 
tion time is approached. The 
benefits of such a plan are: First, 
the owner makes the decision as 
to the use of his land. Second, all 
property would be assessed at 
market value. Third, the farmer 
would not be squeezed out by 
higher taxes. Fourth, greenbelts 
would be preserved longer than 
under the present system. Fifth, 
the government would not be 
“subsidizing” land speculators.D 


Footnotes 


1Another argument for preferential taxa- 
tion for agriculture is that the property tax 
discourages capital investment. This argu- 
ment is particularly used by the forest 
industry. A tax on the trees in addition to 
the land tends to discourage the planting 
of trees. This is correct, but a tax on any 
kind of capital will tend to discourage its 
accumulation. For a thorough discussion 
of this point, see Richard W. Trestrail, 
“Forests and the Property Tax,” National 
Tax Journal XXLL, 1969. 

“When assessing agricultural land in 
Florida, the assessor must use the tax 
assessors guide for determining assessed 
value, e.g., $400 per acre for citrus, $900 
per acre for horse farms, etc., regardless 
of market value. 

*The discussion concerning the history 
of ad valorem taxation in Florida is largely 
based on articles by James A. Wershow, 
“Ad Valorem Assessment in Flor- 
ida—Whither Now?” University of 
Florida Law Review, XVIII, Summer 


1965, and “Recent Developments in Ad 
Valorem Taxation,” University of Florida 
Law Review, XX, Summer 1967. We 
recommend his excellent articles for those 
interested in the laws concerning ad va- 
lorem taxation in the State of Florida. 


4Florida Constitution Article IX, Section — 


5Henderson v. Leatherman, 120 Florida 
496, 507, 163 So. 310, 314 (1935). 
®Fla. Stat. 193.11. 
7An amendment to this statute was 
adopted by the 1967 Legislature. In assess- 
ing agricultural land the following are to 
be considered: 
(a) The present depreciated value of 
improvements thereon; 
(b) The quantity and size of the prop- 
erty; 
(c) The condition of the property; 
(d) The present value of the property 
as agricultural land; 
(e) The income produced by the 
property; 
(f) The character of the area or place 
in which the property is located; and 
(g) Such other agricultural factors as 
may from time to time become applicable. 
Formerly 193.201. This statute was 
substantially revised in 1972. 
®The tax assessor in assessing land shall 
take into consideration the following fac- 
tors: 
(a) The present cash value of the 


property; 

(b) The highest and best use to which 
the property can be expected to be put 
in the immediate future; and the present 
use of the property; 

(c) The location of property; 

(d) The quantity or size of property; 

(e) The cost of property and the pres- 
ent replacement value of an improvement 
thereon; 
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(f) The condition of the property; and 
(g) The income from the property. 
®*Department of Revenue, V. Bell, 
Rohde, 227 So. 2d 684, 685 (Fla. 1969). 
10156 So. 2d 833 (Fla. 1963). 
11The subcommittee on local govern- 
ment finances of the Finance and Taxation 
Committee, Florida House of Representa- 
tives, Orlando, Florida, August 9, 1971. 
12Formerly Fla. Stat. 193.201. 
18The decrease in the value of the asset 
will take place on announcement of the 
repeal even though the repeal itself will 
be at some future date. 


. . as in the case of all con- 
troversial subjects presented by 
the Journal, letters taking the 
opposite view are welcomed for 
publication. 
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BY ERWIN N. GRISWOLD 


THIS IS A UNIQUE OCCASION, for 
never before, as far as I know, has 
a board of examiners had its own 
building. But more than that, this 
occasion gives me an opportunity 
to say something in appreciation 
of bar examiners, and that, I sus- 
pect, is likewise most unusual. 
For bar examiners have long been 
a devoted group of lawyers who 
carried out a large, difficult task, 
without much in the way of 
accolade from the examinees, 
without much awareness from 
their fellow practitioners, and fre- 
quently with something like dis- 
dain from a considerable segment 
of the law teachers* 

Yet the fact is clear that bar 
examiners have long played a role 
of great importance, not only in 
the legal profession, but in the 
process of legal education in this 
country. Bar examiners now have 
a great opportunity as well as a 
responsibility to help us provide 
better and more readily available 
legal services in the years ahead. 
It is a sobering thought that this, 
for many current graduates, will 
extend well into the 21st century. 


Need Is Unlimited 


We have gone far in this coun- 
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try in developing mass higher 
education. A larger proportion of 
our young people today are seek- 
ing advanced instruction. Among 
other things, this has resulted in 
a doubling of the enrollment in 
our law schools over the past 
several years. I am not one who 
decries this. After the close of 
World War II, I was fearful for a 
while that the law schools would 
be turning out more young 
lawyers than could be absorbed 
by the law offices. But I was 
wrong then; and I have learned 
much since. I believe that the 
bona fide need for legal services 
in our society is almost unlimited; 
that our problem in the future will 
not arise because we have too 
many lawyers, but will be a ques- 
tion of organizing and facilitating 
our means for delivery of legal ser- 
vices so that we can best take care 
of the needs of persons who want 
to use a lawyer, or ought to want 
to use a lawyer. 

In this process, though, we will 
need not only to train large num- 
bers of young lawyers, but we will 
need to maintain their quality, 
too. And that is the point where 
the bar examiners are crucial. 
They will be under some pres- 
sure, and I hope that they will not 


falter. With the backing of the pro- 
fession, and the supreme courts 
of the several states, I am sure that 
they can meet the challenge. 


For many years it was the fash- 
ion in law schools to complain 
about the bar examiners, and to 
say that they were putting legal 
education in a straitjacket. 
Examiners tended to ask ques- 
tions about subjects which they 
had studied while they were in 
law school a generation earlier. 
There was some measure of truth 
in this charge. I had to answer a 
whole series of questions on 
“bailments” when I took the Ohio 
bar examination in 1929; and I 
remember how long it was before 
any bar examinations accepted 
federal taxation as a proper sub- 
ject for inquiry. Indeed many do 
not today examine on federal taxa- 
tion or most aspects of administra- 
tive law. For some time, some law 
schools functioned as bar exami- 
nation cram schools, and I am not 
at all sure that they gave an 
adequate or satisfactory legal 
education. But the stronger 
schools always rode above this. 
They expected their students to 
pass the bar examination, but they 
did not undertake to train their 
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students directly for the bar 
examinations. And today, more 


and more of the schools can fairly 
and properly be called strong 


schools. The schools and the 
examiners have indeed, I think, 
worked well together. 


Work With Schools 


This gets me to my first point: 

1. The law schools and the bar 
examiners have, as I see _ it, 
worked well together. I think that 
they should continue to work 
—together. This means that there 
should be both law schools and 
bar examiners. And that means 
that there should be nothing like 
a diploma privilege, under which 
graduates of local schools are 
admitted in a state on their law 
school diploma only, without any 
requirement of meeting a test of 
a bar examination. 


Now, I know the arguments for 
the diploma privilege. They have 
never seemed to me to be sound, 
and I think they are even less 
sound now, for reasons which I 
will indicate later on in this talk. 
The diploma privilege leaves the 
law schools themselves without 
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having to meet any outside test 
or sanction. And it enables the stu- 
dent to qualify for the great 
privilege of law practice on a 
piecemeal basis, without ever 
having to show in a comprehen- 
sive way that he is qualified over- 
all on the completion of his law 
school course. 


One aspect of the diploma 
privilege is that it acts as a sort 
of local tariff barrier, protecting 
the law schools of the state against 
the competition of schools outside 
the state, including the so-called 
national law schools. But my 
objection does not rest on this 
ground. It is rather that I believe 
that there should be some sort of 
an external standard, outside the 
law schools themselves; and I 
believe, too, that the profession 
itself should exercise the ultimate 
judgment on who is qualified to 
practice law. 


I do not exalt bar examinations. 
I just regard them as necessary 
and proper. And one of the 
reasons why they are necessary 
and proper is that they do provide 
a stimulus to the law schools, a 
means of encouraging the schools 
to do the best job they can in legal 


education, and not to slough it off 
in any way simply because the 
numbers of their students have 
become so large. 


And this leads into my next 
point: 


2. Law schools have been 
through strenuous times in recent 
years. In considerable measure 
this has not been centered in the 
law schools themselves, but has 
arisen because the law schools are 
parts of universities, and the uni- 
versities have had problems of 
one sort or another with their stu- 
dents. Though the most serious 
problems generally have been 
with undergraduates, there has 
been a spillover into the law 
schools. 


One of the consequences has 
been a curious sort of self- 
satisfaction, or, one might say, 
self-esteem, among law students. 
They have a tendency to say that 
they are so good, they are so 
highly selected, they are so 
superior to their predecessors, 
that any sort of examination of 
their abilities or progress is really 
beneath their dignity, and cannot 
be tolerated. For this, we get pass- 
fail grading in law school, and a 
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The life of the lawyer is 


inevitably one of constant testing . . . what is wrong if 


considerable measure of demar-d 
on the part of students that there 
not be any grading or examina- 
tions at all. The disappointing 
thing to me is the extent to which 
the faculties of law schools have 
yielded to these pressures and 
demands. 


Competitive Aspects 


Some of this is justified or 
rationalized on the ground that 
examinations only lead to com- 
petition, and competition is bad, 
evil, inhumane, debilitating, or 
un-American, or whatever evil 
thing you can think to call it. 
There is a recent rather poor 
movie supposedly based on the 
Harvard Law School, called “The 
Bright Young Men.” The public- 
ity blurb for this says that it tells 
the “‘story of law students coming 
to grips with a destructively com- 
petitive system.” I must say that 
I strongly disagree with that and 
I feel equally strongly that that 
approach should be resisted. 

Of course, an examination sys- 
tem can be so used that it 
emphasizes the competitive as- 
pects, but I know of no reason 
why this is necessary. The essen- 
tial competition in an examination 
is with the examinee against him- 
self. If the examination induces 
him to do the best he can, to get 
the most out of himself that is pos- 
sible, to seek to do even better 
than he thought he could do, the 
experience can be highly educa- 
tional and rewarding. And the 
examination can be a means of 
stimulating the student to or- 
ganize and synthesize his knowl- 
edge in a way which he is not 
likely to undertake without the 
encouragement afforded by the 
examination process. 

But after all, what is so wrong 
with competition, with testing, 
with outside evaluation, espe- 
cially for lawyers? As my one-time 
colleague on the Harvard Law 
School faculty, Arthur E. Suther- 
land, once said: “If you don’t want 
competition, why don’t you take 
up raising begonias?”—except 
that I expect that there is a sub- 


stantial measure of competition in 
that field, too. 

There is a passage from Benja- 
min N. Cardozo which seems to 
me to have much merit in this 
context. Here, as elsewhere, his 
words seem to radiate much cur- 
rent wisdom, though spoken in an 
earlier period. It comes from Car- 
dozo’s Law and Literature and 
Other Essays and Addresses, pub- 
lished in 1931 (pages 160-162). He 
wrote: 


I remember the sense of relief, of an 
incubus cast aside, with which I took my 
last examination after the years that I had 
passed in college and in law school. There, 
I said to myself, was a chapter closed. I 
might make mistakes in the future, but I 
should no longer make them under the eye 
of examiners charged with the special duty 
of exposing my failings and giving them 
a quantitative value in comparison with 
my virtues. Exposure thereafter would be, 
so to speak, a matter of chance. A class 
of professional detectives would be no 
longer on my tracks. 

I suppose some such dreams of felicity 
are stirring and elating you tonight. It gives 
me pain to dispel them, yet dreams they 
are, and nothing more. As long as you live, 
and surely as long as you practice law, an 
examiner will dog your footsteps. When 
you enter some law office, an apprentice 
to some older lawyer, there will be some- 
one looking over your shoulder, criticizing 
your work, pointing out its defects, cheer- 
ing you, once in a while, by a concession 
of its merits, educating, examining, test- 
ing—the process repeated without end. 
When a little later you start for yourselves, 
there will be trial judges and juries and 
appellate courts, all examining, testing, 
approving or rejecting, just as in the days 
of adolescence which you thought were 
left behind. Sometimes when these critics 
are compassionate or silent, you will have 
to meet a test still sterner, a scrutiny yet 
more rigid, the merciless test and scrutiny 
of a defeated and reproachful client. As 
years go by, some of you may cease to be 
advocates, and gain a seat upon the bench. 
You may think then that you are safe, but 
alas! it is not so. Examiners will crowd 
about, and no longer are they to be propi- 
tiated by the invocation of a patron saint. 
If you happen to be a trial judge, there 
are the judges of the appellate courts. If 
you mount to one of these courts yourself, 
there are your colleagues, ever lying in 
ambush, vigilant and keen, and perhaps 


some other ccurt yet higher than your own. 
If you live through all these dangers with 
reason unimpaired, there are other trials 
as searching. The bar, with its associations 
and committees, and worse than these, the 
law schools and the law reviews, are still 
waiting at the door. Let there be a joint 
in your armor, a flaw in your opinion, it 
will not be long before probe and scalpel 
will expose a gaping wound. The examiner 
is near at hand. 


As Justice Cardozo makes so 
clear, the life of the lawyer is 
inevitably one of constant testing. 
What is so wrong if he gets some 
experience of this in law school? 
The law is interesting, and it is 
easy to breeze through it while 
in law school. But the student will 
be unusual indeed who gets 
below the surface by the easy- 
going route, and he will be ill- 
prepared for the representation 
of real people whose interests 
depend upon the skill and energy 
which he devotes to the handling 
of their affairs. 


Only Serious Hurdle 


It is for this reason, I think, that 
in these times, the development 
and maintenance of first class bar 
examinations is of real impor- 
tance. There is some reason to 
fear, I believe, that standards in 
law schools have declined in 
recent years. And I have no doubt 
that they would have declined 
further if the sanction of the bar 
examinations had not remained. 
As things stand now, the bar 
examinations may be the only 
serious hurdle which the student 
has to overcome. It may be the 
bar examination which helps him 
to keep his nose in the books. 
Thus, more than ever the bar 
examinations serve an important 
educational purpose. Beyond 
that, of course, they serve as the 
only substantial comprehensive 
test of the applicant’s qualifica- 
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he experiences some in law school 


tion to represent other persons as 
a member of the bar. P 

That students are now arguing, 
in articles in the Student Lawyer, 
that bar examinations should be 
abolished entirely—that is, that 
there should be a universal di- 
ploma privilege—shows how far 
this virus has spread. If law school 
examinations are eliminated or 
debased in standard, and if there 
are no bar examinations, the road 
to the practice of law will indeed 
be facilitated. It is hard to believe, 
though, that this would be in the 
interest of the public the lawyers 
serve, or, in the long run, of the 
new lawyers themselves. There 
are aspects of the law and of law 
practice which can be rigorous 
and vigorous, and a good place to 
get experience for that is in the 
training and qualifying period of 
the lawyer. 


Clinical Education 


3. Next I would like to turn to 
another matter which has some 
impact on bar examinations. In 
recent years there has been a great 
wave of demand for extensive 
“practical” experience for law stu- 
dents while they are still in law 
school. This is often called “clin- 
ical legal education,” though 
there are many ways in which the 
analogy with medical education is 
not a close one. There is some 
value in this, and I welcome 
experimentation. But this sort of 
training involves enormous effort 
and consumption of time by stu- 
dents and faculty members, much 
of which I venture to think is 
wasted, and is, indeed, often 
counter-productive. Much of the 
argument for this sort of training 
for law students is based on a 
model which, in my judgment, is 
not a very accurate one. The trial 
lawyer plays a very important role 
in our profession, of course, but 
the great proportion of American 
lawyers are not trial lawyers, and 
avery large portion of the lawyer’s 
function does not involve trial 
practice. The lawyer as counselor 
and planner and negotiator and 
draftsman, or adviser to corpora- 
tions and charities is also an 
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Speech given by Erwin N. Griswold of 
Washington, D.C., at the dedication of the 
headquarters building for the Florida 


important aspect of our profes- 
sion. 

One of the troubles about clini- 
cal education courses is the way 
they sometimes tend to become 
the only aspect of legal education 
that is important. Partly as a result 
of this, students are becoming, it 
seems to me, less interested in 
thinking, less aware of the neces- 
sity for real and careful dis- 
criminating thought about the 
law; and we are getting proposals 
for a two-year law school pro- 
gram—which I can only say that I 
regret. If we are really going to 
have great lawyers, lawyers who 
can move in and out of govern- 
ment, lawyers who can take on 
the large tasks that have tradition- 
ally been filled by graduates of 
our law schools, they must have 
both breadth and depth of 
training. It seems odd indeed that 
as the law has become more com- 
plex and all embracing, we now 
have a demand for less legal 
education. Perhaps it results from 
an increasingly superficial ap- 
proach to the law, to which I 
alluded in referring to “‘pass-fail,” 
and which may be reflected in the 
abolition of all requirements in 
most law schools, and in all-out 
clinical legal education. 


Board of Bar Examiners in Tallahassee 
on September 21. 


In this situation, the need for 
a strong and constructive bar 
examination becomes perhaps 
more necessary than ever before 
in our history. The law schools 
have reasonably good standards 
now, I think, but it might be sur- 
prising if we knew the extent to 
which this is attributable to the 
continuing substance of the bar 
examinations. If the bar examina- 
tions were removed, some 
schools, perhaps many, might 
deteriorate drastically, as Gre- 
sham’s law set in, and the poor 
schools put pressure on the better 
ones. I don’t expect these things 
to happen, but it is not going to 
be easy to keep things on a steady 
course. And the bar examiners 
have an important role to play in 
that process. 


Bar Exams Not Perfect 


4. Some may ask, is he saying 
that the bar examinations are per- 
fect, and that there is no room for 
progress? Of course not. Until 
relatively recent times, many bar 
examinations were rather poor, 
and did not contribute much to 
the legal educational process. 
Due to the efforts of lawyers like 
those present here today, in all the 
states, and through the National 
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The bar examiners of the country perform a great service 


Conference of Bar Examiners, the 
situation has improved greatly in 
recent years. But there are still 
serious problems. There is one in 
particular which I would like to 
put before you, in very brief and 
summary form. This is the need 
for a really comprehensive and 
widely adopted national bar 
examination. I know that steps 
have been taken over a great many 
years to bring this about. Efforts 
made a number of years ago by 
persons like Herbert Clark of 
California were perhaps pre- 
mature. But the time is here now, 
or nearly here, and I hope that we 
can make real progress to bring 
this to fruition. 

Historically, of course, the bar 
in this country was organized by 
states. There was little in- 
terchange between states, and 
the law and procedure often dif- 
fered greatly from state to state, 
or was thought to show such dif- 
ferences. But this has greatly 
changed in recent years, in at least 
four ways. 

First, there is considerable 
movement now of lawyers from 
state to state, into government ser- 
vice, out to practice, perhaps in 
a corporate legal office, with 
several changes of scene. More 
and more we have law firms with 
offices in several cities, in differ- 
ent states, just as the accountants 
have long been _ organized. 


<reage 
Investment 


Second, a much larger portion of 
the law actually being practiced 
today is federal law—taxation, 
administrative law, civil rights 
law, due process and equal pro- 
tection, search and seizure, jury 
trial, freedom of speech and of the 
press, and so on. All of this law, 
of course, is the same all over the 
country. There is no separate state 
law on matters covered by the 
constitution or by constitutionally 
valid federal statutes. Third, there 
are fewer variations in substantive 
laws of the states than there used 
to be. To some extent this has 
come about through the Uniform 
State Laws, particularly the 
Uniform Commercial Code. But 
it is also the result of the restate- 
ments and of the unifying work 
of great state judges, like Stanley 
Fuld, of New York, Roger Traynor 
of California, and Walter 
Schaeffer of Illinois. And finally, 
even the variations in procedure 
have been considerably reduced 
and simplified. This is due in part 
to the adoption of the Federal 
Rules of Civil Procedure, which 
have been widely used as a model 
in many of the states. It is also 
due to a general tendency to take 
a less strict view of procedural 
matters, so that there are fewer 
tricks and traps in most states than 
there used to be. 

There are many problems to be 
worked out, of course. Probably 


the chief of these is to overcome 
local fears and jealousies. For this 
reason, this should not be a 
federal bar examination. It should 
be one conducted under the 
authority of state bar 
examiners, but through delega- 
tion to a national bar examination 
authority, which might be estab- 
lished under the aegis of the 
National Conference of Bar 
Examiners, in cooperation with 
the American Bar Association. I 
know that many persons, includ- 
ing many of those here, have beer 
working on this. All that I want 
to do is to encourage you to 
advance your efforts. One of these 
days we will find that the task has 
been accomplished, and we will 
wonder why it took so long. 

The bar examiners of the coun- 
try perform a great service—to the 
public, to the profession, to the 
courts under whose authority they 
operate, to the law schools, and, 
though they won't believe it, to 
the law students. It is an arduous 
task, which has not often been 
adequately recognized. It is good 
to see that your work receives 
such support in Florida as is rep- 
resented by this building. It is a 
privilege for me to join with you 
in its dedication, and in express- 
ing thanks to you for the contribu- 
tion you have made and are mak- 
ing to our profession. ) 
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The National Environmental Policy Act Of 1969 


“One resorts to the language of 
the statute only if the legislative 
history is ambiguous.” 


Legislative history shows that 
the National Environmental Pol- 
icy Act of 1969 (“NEPA”)? was 
enacted by Congress to establish 
a national policy insuring “that all 
federal agencies plan and work 
toward meeting the challenge of 
a better environment.” 

While legislative history in- 
dicates that Congress may have 
regarded NEPA as an ambigu- 
ous statement of environmental 
goals, environmental groups 
have not and the federal courts 
have agreed with the environ- 
mentalists.5 

As long as_ environmental 
groups and courts continue to 
“resort to the language of the 
statute” NEPA _ should be 
regarded as a citizen’s bill of 
environmental rights which not 
only regulates federal agency 
action, but is a mandate to the 
federal courts to fashion a federal 
common law of the environment. 

Controversy regarding NEPA 
involved its so-called 
“{nnocuous-appearing proce- 
dural”® language providing for 
environmental impact statements 
(“EIS”) regarding “major federal 


actions significantly affecting 
the quality of the human 
environment. .. Federal 


courts have interpreted the EIS 
provision in Section 102(2) (C) as 
a substantive requirement.® 
Failure to comply with the EIS 
requirements has resulted in 
delay and in some instances cessa- 


Joseph Z. Fleming, Miami, writes this 
column on behalf of the Environmental 
Regulation Committee, Jerry Gerde, 
Panama City, chairman. 


tion of projects sponsored or 
enabled by federal agency 
action.® 

Thus interpretative guidelines 
missing in the NEPA legislative 
history are found in numerous 
decisions to date which have 
interpreted EIS provisions.’® The 
evolution of the EIS requirement 
has been so controversial as to 
result in congressional exemp- 
tions limiting application of 
NEPA." 

The EIS provisions in Section 
102(2) (C) are recognized as sub- 
stantive law and merits of projects 
depending on federal agency 
action are directly reviewable in 
at least four circuits.!* NEPA has 
been held to serve as the basis 
for federal jurisdiction in at least 
one case brought to review an 
EIS.38 

Nevertheless, there has been 
almost a complete failure to recog- 
nize that NEPA creates substan- 
tive rights other than those in Sec- 
tion 102(2)(C) relating to the 
EIS.'4 Courts interpreting the EIS 
provision in Section 102 have 
unnecessarily sacrificed the sub- 
stantive provisions in Section 
101(b) of NEPA which contains 
the real basis for environmental 
rights and the mandate to fashion 
a federal common law of the 
environment.'5 

“Elucidating litigation” may be 
slow in focusing attention on Sec- 
tion 101(b) of NEPA but such 
litigation and resulting case law 
is inevitable. To understand the 
rights in Section 101(b) it is worth- 
while to outline the NEPA provi- 
sions: 


Purpose 


Section 2 declares as national 
policy that there should be “pro- 
ductive and enjoyable harmony 
between man and his environ- 
ment.” 


Title I, Declaration of National 
Environmental Policy 

Section 101(a) states that Con- 
gress has recognized “the pro- 
found impact of man’s activity 
on the interrelations of all compo- 
nents of the natural environment” 
and enumerates problem areas 
such as “influences of population 
growth, high-density urbaniza- 
tion, industrial expansion, re- 
source exploitation and new and 
expanding technological ad- 
vances” and “the critical impor- 
tance of restoring and maintain- 
ing environmental quality to the 
overall welfare and development 
of man.” 

Because of this “impact of 
man’s activity” on the environ- 
ment Congress declares “it is the 
continuing policy of the federal 
government. . . to use all prac- 
ticable means ... to. . . pro- 
mote the general welfare, to 


create and maintain conditions 


under which man and nature can 
exist in productive harmony” 
and at the same time, however, 
“fulfill social, economic and 
other requirements of present 
and future generations of Ameri- 
cans.” 

Section 101(b) provides that “‘it 
is the continuing responsibility of 
the federal government to use all 
practicable means consistent with 
other essential considerations of 
national policy” so that the nation 
may: 

(1) Fulfill the responsibilities of each 
generation as trustee of the environment 
for succeeding generations; 

(2) Assure for all Americans | safe, 
healthful, productive, and esthetically and 
culturally pleasing surroundings; 

(3) Attain the widest range of beneficial 
uses of the environment without 
degradation, risk to health or safety, or 
other undesirable and unintended con- 
sequences; 

(4) Preserve important historic, cul- 
tural, and natural aspects of our national 
heritage, and maintain, wherever possible, 
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an environment which supports diversity, 
and variety of individual choice; 

(5) Achieve a balance between popula- 
tion and resource use which will permit 
high standards of living and a wide sharing 
of life’s amenities; and 

(6) Enhance the quality of renewable 
resources and approach the maximum 
attainable recycling of depletable 
resources. 


Section 101l(c) provides that 
“each person should enjoy a 
healthful environment and that 
each person has a responsibility 
to contribute to the preservation 
and enhancement’ of the 
environment.” 


Section 102 directs to the 


“fullest extent possible” that: 


(1) policies, regulations and public laws 
of the United States should be interpreted 
and administered in accordance with the 
policies set forth in the Act; and 

(2) all agencies of the Federal Govern- 
ment shall follow procedures described as 
the eight “action forcing” provisions of the 
Act. One of these provisions is the EIS 
requirement regarding any major federal 
action significantly affecting the quality of 
the human environment. 

Section 103 requires that 
federal agencies review their 
“present statutory authority, 
administrative regulations, and 
current policies and procedures” 
to insure full compliance with 
NEPA. 

Section 104 provides that Sec- 
tions 102 and 103 shall not affect 
statutory obligations of any 
agency to comply with environ- 
mental quality standards, consult 
other agencies or to act or refrain 
from acting contingent on recom- 
mendations or certification from 
other state or federal agencies. 

Section 105 states the policies 
and goals set forth in the Act are 
supplementary to those already 
set forth in existing authorizations 
of federal agencies. 

Title 11, Council on Environmen- 
tal Quality 

Section 201 through 207 estab- 
lish the Council on Environmen- 
tal Quality inter alia and set forth 
its duties, functions and powers. 

Cases involving the EIS provi- 
sions in Section 102(2) (C) suggest 
that NEPA is more than an 
environmental “‘full-disclosure 
law” and have referred to sections 
other than the EIS provisions in 
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102(2)(C). As the Eighth Circuit 
noted in the Gillham Dam 
decision: 


NEPA was intended to effect substantive 
changes in decision making. Section 
101(b) of the Act states that agencies have 
an obligation “to use all practical means, 
consistent with other essential considera- 
tions o: national policy, to improve and 
coordinate federal plans, functions, pro- 
grams and resources” to preserve and 
enhance the environment. To this end 
§101 sets out specific environmental goals 
to serve as a set of policies to guide agency 
action affecting the environment. . . .'* 


Because cases have primarily 
involved the EIS requirement 
and focused solely on federal 
responsibilities, the provisions in 
NEPA remain broader than even 
the most sweeping language in 
court decisions. 

NEPA, as shown by the outline 
above, states substantive rights 
which do not depend upon review 
of federal agency action in con- 
nection with an EIS provision. 
Sections 101(b) (providing federal 
responsibilities to protect the 
environment) and (c) (providing 
rights and responsibilities for 
“each person’) are broad environ- 
mental rights and duties’? for not 
only the Federal Government but 
also citizens. 

Chairman Russell Train of the 
Council on Environmental Qual- 
ity (established in Title II, Section 
202 of NEPA) stated in Senate tes- 
timony after the initial court deci- 
sions interpreting NEPA that its 
implication is iceberglike; the showy, con- 
troversial tip that involves public attention 
or litigation is complemented by the mas- 
sive bulk of change that lies beneath the 
surface, hidden from view but neverthe- 
less fundamentally altering the way the 


Federal Government responds to environ- 
mental problems.'® 


But this “iceberglike” quality 
must be recognized not only with 
respect to the alteration of the 
manner in which the Federal 
Government responds to EIS 
environmental problems. As the 
foregoing suggests, NEPA may be 
more than a substantive statute 
affecting the Federal Government 
only when an EIS is involved. 
This is shown by the Fifth Circuit 
decision in Zabel v. Tabb,’® a 
leading environmental case in 


that it affirms the Corps of 
Engineers’ decision not to grant 
a dredge and fill permit for 
environmental reasons. For in 
Zabel v. Tabb, supra, at 211-213 
the Fifth Circuit found that 
federal agencies should “consider 
ecological factors when dealing 
with activities which may have an 
impact on man’s environment” 
even though there was no EIS 
involved. The Fifth Circuit refer- 
red solely to Section 101 of NEPA 
as setting forth environmental 
requirements which justified a 
decision based on  “en- 
vironmental factors.” Thus it is 
possible that Section 101 of NEPA 
will be used in the same fashion 
that Section 301 of the Labor Man- 
agement Relations Act of 1947 
was used to fashion a federal com- 
mon law “from the policy of our 
National Labor Laws.’2° The 
Tenth Circuit has already referred 
to a federal common law which 
can be used to determine environ- 
mental rights.24 The United States 
Supreme Court in Illinois v. City 
of Milwaukee noted that it was 
“not uncommon for federal courts 
to fashion federal law where 
federal rights are concerned.”’2? 
The Supreme Court referred to 
the labor law decisions establish- 
ing a federal common law based 
on national labor policy and also 
cited the Tenth Circuit decision 
relating to the federal common 
law for the purpose of resolving 
environmental rights. 

As the courts “resort to the lan- 
guage” of NEPA, an expansion of 
environmental rights will occur 
not only with respect to agency 
actions but also with respect to 
individuals. 0 


FOOTNOTES 


1With appropriate credit to Mr. Justice 
Felix Frankfurter who apparently antici- 
pated passage of the National Environ- 
mental Policy Act of 1969. 

242 U.S.C. §4321 et. seq., 83 Stat. 852 
(1970). 

3Senate Committee on Interior and 
Insular Affairs, National Environmental 
Policy Act of 1969, Sen. Rep. No. 91-296, 
91st Cong., Ist Sess. 9 (July 9, 1969). 

4Arnold, “The Substantive Right to 
Environmental Quality Under the 
National Environmental Policy Act,” 3 
ELR 50028, 50029 (June, 1973) (noting as 
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to congressional intent regarding passage 
of NEPA that: “It is always possible, of 
course, that the statute (or any statute) is 
a political compromise, designed to sound 
reassuring but actually to produce nothing 
concrete.”’) 

5Senator Jackson has stated that Con- 
gress did not expect such a result: 

“We expected Section 102 of the Act 
which requires environmental impact 
statements and analysis of alternatives for 
all major federal actions significantly 
affecting the quality of the human environ- 
ment to force the agencies to 
move. . . . We did not anticipate that it 
would be private parties through the 
courts that would force the compliance. 
This is what has made it work.” Christian 
Science Monitor, Feb.28,1973p .Noted 
in dissenting opinion of Justice Douglas 
in United States v. SCRAP, — U.S. —; 92 
S.Ct. —; 37 L.Ed.2d 254 at 281, n. 5 (1973). 

6Anderson, NEPA in the Courts, vi(Env. 
Law Inst. 1973) (an excellent analysis of 
judicial interpretation of NEPA which 
resulted in its transition from “innocuous- 
appearing procedural language” into “a 
powerful engine for change’’). 

7S$ection 102(2)(c) of NEPA which pro- 

vides for the EIS states that “all agencies 
of the Federal Government shall”: 
“(C) Include in every recommendation or 
report on proposals for legislation and 
other major federal actions significantly 
affecting the quality of the human environ- 
ment, a detailed statement by the respon- 
sible official on— 

(i) The environmental impact of the 
proposed action, 

(ii) Any adverse environmental 
effects which cannot be avoided should 
the proposal be implemented, 

(iii) Alternatives to the proposed 
action, 

(iv) The relationship between local 
short-term uses of man’s environment and 
the maintenance and enhancement of 
long-term productivity, and 

(v) Any irreversible and irretrievable 
commitments of resources which would be 
involved in the proposed action should it 
be implemented. 

Prior to making any detailed statement, 
the responsible federal official should con- 
sult with and obtain the comments of any 
federal agency which has jurisdiction by 
law or special expertise with respect to 
any environmental impact involved. 
Copies of such statement and the com- 
ments and views of the appropriate 
federal, state and local agencies, which are 
authorized to develop and_ enforce 
environmental standards, shall be made 
available to the President, the Council on 
Environmental Quality and to the public 
as provided by Section 552 of Title 5, 
United States Code, and shall accompany 
the proposal through the existing agency 
review processes;”’. 

®Calvert Cliffs’ Coordinating Commit- 
tee v. Atomic Energy Commission, 449 
F.2d 1109 at 1112 (D.D.C. Cir. (1971) ) 


referring to the “substantive” require- 


ments of NEPA and noting that the so- 
called EIS “procedural” provisions “are 
not highly flexible. Indeed, they estab- 
lish a strict standard of compliance.” 

®8Oakes, “Developments in Environ- 
mental Law,” ENVIRONMENTAL Law 
Reporter, Vol. 3, No. 6, 50001 at 50005 
(June, 1973) (noting that “under the pro- 
cedural interpretation of the Act, within 
recent months litigation has played a very 
important role in delaying proposed proj- 
ects for the requisite statutory considera- 
tion of environmental factors’); Fleming, 
“Urban Systems,” PROCEEDINGS WoRK- 


SHOP ON ENVIRONMENTAL IMPACT 
STATEMENTS, Florida Technological 
University, (June 1973) at pages 


140-150 (for case illustrations of projects 
affected by virtue of failure to prepare a 
proper EIS). 

10See, e.g., Anderson, NEPA in the 
Courts, supra, note 6 (EIS guidelines as 
established by judicial decisions are 
examined in detail in this excellent study 
which analyzes over 140 cases interpreting 
NEPA). Workshops detailing when the 
EIS is required, its contents and effects 
have also been sponsored by institutes of 
advanced study and universities on an 
inter-disciplinary basis. See,  e.g., 


PROCEEDINGS WORKSHOP ON ENVIRON- 
MENTAL IMPACT STATEMENTS, supra, 
note 9 (containing detailed interdisci- 
plinary discussion of the EIS). 
11Congress has considered and in cases 
passed legislation exempting certain 
federal action from the EIS requirements. 
See, e.g., “Senate Approves Alaska 
Pipeline Bill, Would Prevent Further 
Court Challenges,” 4 ENVIRONMENT 
REPORTER No. 12 at 457-458 (July 20, 1973) 
(referring to Senate Bill 1081 to authorize 
construction of the Trans-Alaska Pipeline 
and prevent court review of the pipeline 
under NEPA). The Federal Water Pollu- 
tion Control Act Amendments of 1972, 
(“FWPCA”) Public Law 92-500, 33 U.S.C. 
§1251-1376 (Supp. 1973) (1972). At Sec- 
tion 511(c)(1) of the FWPCA there is a spe- 
cific exemption to eliminate the use of an 


EIS. 


12See, for example, Environmental 
Defense Fund v. Corps of Engineers 
(Gillham Dam), 470 F.2d 289 (8th Cir. 
1972); Environmental Defense Fund v. 
Froehlke (Cache River), — F.2d —,3 ELR 
20001 (8th Cir. 1972); Conservation Coun- 
cil of North Carolina v. Froehlke, — F.2d 
—, 3 ELR 20132 (4th Cir. 1973). The 
foregoing cases use an “‘arbitrary and ca- 
pricious standard” as the basis for review- 
ing an EIS regarding agency action to de- 
termine compliance with NEPA; See 
also Calvert Cliffs, supra at 1012 which 
shows the D.C. Circuit uses a similar 
test and Senia Hudson Preservation Conf. 
v. FPC, 453 F.2d 463 (2d Cir. 1971) reh. 
den. en banc 453 F.2d 494, cert. den. 407 
U.S. 926 (1972) (which used a substantial 
evidence test). 

13See e.g., Nolop v. Volpe, 333 F. Supp. 
1364 (S.D.S.D. 1971) (finding federal 
jurisdiction based on a claim “arising out 
of the applicability” of NEPA). 

14See, e.g., Calvert Cliffs, supra at 1114 
(which distinguishes between ‘“‘sub- 
stantive duties of Section 101(b) which 
require agencies to use all practicable 
means consistent with other essential con- 


siderations” and the “procedural duties 
of Section 102 (which) must be fulfilled 
to the ‘fullest extent possible’ ”’). 

15Environmental Defense Fund v. Ten- 
nessee Valley Authority, 468 F.2d 1164 at 
1174 (6th Cir. 1972): The court stated that 
Section 101(c) which states that “each 
person” has environmental rights and 
responsibilities means that “citizens” are 
“to incorporate the consideration of 
environmental factors into the decision- 
making process.” Thus the court 
improperly refers to “citizens” rather than 
“persons” which has a broader meaning 
and turns a right into a procedure. 

16Environmental Defense Fund v. 
Corps of Engineers (Gillham Dam), supra 
at 297. 

17Arnold, “The Substantive Right to 
Environmental Quality under the National 
Environmental Policy Act.” supra at 50030 
(noting that Section 101 is a ““command” 
and not a “precatory” provision). 

18Anderson, NEPA in the Courts, supra 
at 287. 

19430 F.2d 199 (5th Cir. 1970). 

20Textile Workers Union v. Lincoln 
Mills, 353 U.S. 488 (1957) (which inter- 
preted Section 301 of the Labor Manage- 
ment Relations Act of 1947, 29 U.S.C. §185 
and concluded it was a mandate to estab- 
lish a federal common law based on “the 
policy of our national labor laws’”’). 

21State of Texas v. Pankey, 441 F.2d236, 
241 (10th Cir. 1971). 

22406 U.S. 91 at 103-104 (1972). 
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THE FINEST JUDGES MONEY 
CAN BUY AND OTHER FORMS 
OF JUDICIAL POLLUTION 


By CHARLES ASHMAN 


Review by Richard C. McFarlain 


It was just a matter of time. With 
all the furor over corruption in high 
places, someone was going to publish 
a chamber of horribles on the judici- 
ary. The shoe has now fallen. Charles 
Ashman has written THE FINEST 
JupGEes Money CAN Buy, Nash Pub- 
lishing, Los Angeles, 1973, $7.95. 

Ashman does his best to tarnish an 
image. But even with statements such 
as “There is a black-robed mafia sell- 


ing justice in this country . . .” he 


fails. The judiciary of the 1970's can- 


not be indicted on the basis of the 
impeachment of Sir Francis Bacon in 
the 1600's, the unsuccessful removal 
of Federal Judge James H. Peck in 
1830, the removal of Federal Judge 
John Pickering in 1804, nor the 
removal of Federal Judge Halstead L. 
Ritter in 1929. Nor can it be said that 
the more recent cases used prove all 
the judiciary is beyond redemption. 

Of the 74 judges mentioned in the 
book, only 46 are in the era 1963-73. 
Of these, 11 are at the municipal court 
level and 24 at the state trial level. 
The remainder are state and federal 
appellate court and federal trial court 
judges. 

Ashman maintains that the stories 
are true and, for the most part, they 
are interesting to an observer of 
human nature. They show that, on 
occasion, even judges are over- 
whelmed by their baser human in- 
stincts. This should not surprise any- 
one—it’s just when you group so 
many together, as in this book, the 
impact is sharp. 

A certain fascination attaches to Mr. 
Ashman’s exposition of the tribula- 
tions of Oklahoma Supreme Court 
Justices Nelson S. Corn, Earl Welch, 
and Napoleon Bonaparte Johnson. In 
April 1964, it became public that a 
bribery ring involving these justices 
had been in existence for 20 years. 
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One witness testified that he paid 
Chief Justice Corn $150,000 in cash 
(delivered in an armored car) to influ- 
ence a case. Corn pleaded no contest 
to a federal charge of income tax 
evasion, was sentenced to 18 months 
and fined $11,250. While in custody, 
he implicated Welch and Johnson, 
saying each had received $7500 of the 
$150,000 from him. He may have 
been corrupt but he wasn’t profligate. 

Ashman claims that Justice Corn’s 
activities began in the 1930's. He 
counts 1,548 five-to-four decisions 
where Corn voted with the majority 
from 1937 to 1958. He then adds the 
votes of the other justices Corn had 
bribed (330 cases) raising the total to 
1878 final opinions of the Oklahoma 
Supreme Court “peddled and 
exchanged for bribes.” 

Of equal sordid interest is the 
experience in Illinois with Chief 
Justice Roy J. Solfishburg and Justice 
Ray I. Klingbiel. Both were charged 
with “undue influence” in a case 
before them involving a criminal mat- 
ter against a former Illinois director 
of revenue and campaign chairman 
for Governor Otto Kerner. Ashman 
details the difficulties of the court 
commission in investigating mem- 
bers of the Illinois Supreme Court. 
Things were a little tense because 
Justice Klingbiel was sitting as chair- 
man of the commission. Somehow a 
special commission of the bar associa- 
tion was appointed. The first thing it 
did was put the original complainant, 
Sherman Skolnick, in jail for con- 
tempt for refusing to reveal his 
sources. The complainant was afraid 
of a “white wash” because the com- 
mission still had been appointed by 
the Supreme Court. 

But Skolnick was wrong. The com- 
mission determined that both justices 
received gifts of bank stock from per- 
sons close to the defendant in the 
criminal matter. The commission 
requested the resignation of the two 
justices finding not only the appear- 
ance of impropriety, but clear and 
convincing proof of it. Both retired to 
their pensions. 

Even after breathing the rarefied air 
of Supreme Court malfeasance, the 


wrongdoings of the trial courts still 
seem horrifying and the tribulations 
of the municipal courts equally 
squalid. 

A main theme of Ashman’s book is: 
“Organized crime cannot function 
without organized. justice.” In his 
chapter styled “A  Black-Robed 
Mafia,” he outlines a sad tale of cor- 
ruption, bribery and racketeering, 
often where the judge himself is the 
chief racketeer using his judicial pow- 
ers to free his cohorts. Mafia, indeed. 
He poses the bone-chilling question: 
“And how many more members are 
still to be discovered?” 

Other chapters follow the main 
theme. They are titled with wit and 
sometimes bitterness. Such as “The 
Sensuous Judge,” “Court Jesters,” 
“The Corrupters,” and “Current 
Bench Warmers.” 

But Ashman has not simply wal- 
lowed in mud. The book concludes 
with some constructive suggestions 
regarding an upgrading of the judi- 
ciary. His approach to the United 
States Supreme Court and the prob- 
lem of lifetime appointment is to abol- 
ish lifetime appointments. Instead, a 
justice would be appointed for one 
term of years, such as eight. When the 
term was up, he would return as a 
district court judge, trying cases for 
the rest of his career. This would 
rotate our top judicial talent, putting 
them at the top for a while, but not 
too long a while. 

In regard to the Missouri Plan for 
selecting judges, Ashman says: 


The Missouri Plan may not be the right 
answer but it works better in selecting 
judges than those plans utilized in many 
states. A free election in which the people 
pick their own judges may, occasionally, 
result in victory by the more personable 
candidate. Nevertheless, it is better than 
a system of no election at all. It has been 
said that halitosis is better than no breath 
at all. So, too, it may be suggested that 
a judge elected with a winning personality 
is better than no judge elected at all. 


Ashman has written other books, 
one being KISSINGER: THE ADVEN- 
TURES OF SUPER KRAUT. He is 
a television personality and a lecturer 
in constitutional law. Reading the 
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book, one can only wonder where this 
airer of judicial linen came from. The 
book credits say that Mr. Ashman 
attended the University of Florida 
and University of Miami, receiving a 
law degree from Cumberland Law 
School in Tennessee. Further he 
served as a senatorial assistant and a 
special assistant attorney general. 
One can only wonder if this is the 
same Charles R. Ashmann (sic) who 
practiced law briefly in Florida early 
in the 1960's and whose career ended 
abruptly when he was convicted of 
three felonies and later resigned from 
the Bar with prejudice to any sub- 
sequent application for reinstate- 
ment. (The Florida Bar v. Charles R. 
Ashmann, 166 So. 2d 140 [Fla. 1964], 
167 So. 2d 864 [Fla. 1964]). That 
Charles R. Ashmann, who also went 


SUNSHINE LAW - Judicial Nomi- 
nating Commissions. 


§286.011, F.S.; Art. V, §11, Fla. Const. 


To: John J. Blair, State Attorney, 12th 
Judicial Circuit 


Judicial Nominating Commissions 
are not subject to the Sunshine Law. 
September 17, 1973; 073-348 


JUDGES - financial reports. §§99. 
161, 111.011, F.S.; Chs. 70-230, 73- 
128, Laws of Fla.; Canon 6, Code of 
Judicial Ethics. 


To: Robert M. Deehl, County Judge, 
Dade County 


Financial reports of gifts, other than 
campaign contributions, are to be 
made by judges under Canon 6 of the 
Code of Judicial Conduct and not 
under Section 111.011, Fla. Stat. A 
judge should continue to report cam- 
paign contributions in accordance 
with the requirements of law. Sep- 


tember 21, 1973; 073-358 


CHILDREN - Necessity of Waiver of 
Jurisdiction by Juvenile Division of 
Circuit Court Each Time a Child 
Is Prosecuted for Crime As If He 
Were an Adult — Secs. 39.09 (2) (a) and 
(c), F.S.; Secs. 3 and 15 of Ch. 73-231, 
Acts of 1973. 


to Florida, Miami and Cumberland, 
and was a senatorial assistant and spe- 
cial assistant attorney general, was 
adjudged insane on November 10, 
1964, in the criminal court for Dade 
County and was committed to the 
South Florida State Hospital. In Sep- 
tember 1966 he was given a condi- 
tional pardon by the pardon board and 
his conditional pardon became final 
in 1969. 

Wouldn't it be a coincidence if he 
is one and the same? But what if he 
is? Where are we after picking 
through these tawdry tales? Tu 
quoque is the weakest of all argu- 
ments. Saying “So’s your old man” 
based on the author's personal prob- 
lems doesn’t dissolve the fact that the 
outrages laid out so clearly in his book 
took place. His haunting gibe, “And 
how many more members are still to 
be discovered?” continues to gnaw. 
No decent lawyer or judge should live 
easy until that question can be 
answered with some degree of cer- 


ATTORNEY GENERAL 


To: Richard E. Gerstein, 
Attorney, Miami 


State 


A child cannot be tried as an adult 
on a criminal charge unless the 
juvenile division of the circuit court 
has first waived jurisdiction and cer- 
tified the case for trial as though the 
child were an adult. This is so even 
as to anew criminal charge made after 
such juvenile division had previously 
waived jurisdiction as to a former 
criminal charge and certified it for 
trial as if the child were an adult. Aug- 
ust 13, 1973; 073-269 


ADULT RIGHTS LAW - Executors 
and Administrators-—Ch. 73-21, 
Laws of Fla.; Sec. 732.46 (1), F.S. 


To: Richard A. Bronson, 
Judge, Tenth Judicial Circuit 


Circuit 


Under Chapter 73-21, Laws of 
Florida, a person 18 years of age and 
older is qualified to act as an executor 
or administrator. August 21, 1973; 
073-298 


ADULT RIGHTS LAW - Service of 
Process and Subpoenas by Persons 18 
to 20 Years of Age — Rules of Court 
-Conflict with Statute -Ch. 73-21, 


tainty. And the answer must be: 
“None, all have been removed.” 
The book shows that when the rot 
gets too bad, the people can and will 
create the necessary machinery for 
removal regardless of who is in- 
volved. The machine, when created, 
often works on groups such as in 
Oklahoma and Illinois. But those 
who do not learn from history are 
doomed to repeat it. The adminis- 
trators of the administration of justice 
should learn to keep the machinery 
well oiled and not have to react on 
a crash basis to public clamor. 
Removal procedures are necessary 
and in the public interest for when 
a judge is overcome by the baser side 
of human nature, he should not 
remain a judge. So the machinery for 
removal, whatever it is, should be 
well financed from the public 
treasury, professionally staffed, and 
totally independent. It is a lesson we 
have almost, and are still, learn- 
ing. O 


Laws of Fla.; Sec. 48.021, F.S.; Fla. 
R. Civ. P. 1.070 (b), 1.410 (c); RJP 
8.090 (f) (2); Rev'd Article V, Sec. 2, 
Fla. Const. 


To: Phillip A. Hubbart, Public 
Defender, Eleventh Judicial Circuit 


Florida Rule of Civil Procedure, 
1.410 (c), and Rule of Juvenile 
Procedure, 8.090 (f) (2), which require 
a person to be 21 years of age to be 
able to serve a subpoena, take prece- 
dence over any inconsistent statute. 
However, under the Rules, a person 
18 to 20 years of age may serve process 
or subpoenas if authorized by law or 
if appointed by the court under Rule 


1.070 (b). August 15, 1973; 073-290 


DUTIES OF PUBLIC DEFENDER 
Under Sections 27.50-27.59 and 
396.102, F.S. 


To: Jack O. Johnson, Public De- 
fender, Tenth Judicial Circuit 


In the absence of statutory provi- 
sions to the contrary, a public defen- 
der is without authority to accept an 
appointment to represent a person 
whose involuntary commitment as an 
alcoholic is being adjudicated under 
Section 396.102, Florida Statutes. 
August 15, 1973; 073-287 
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Dues, Membership Structure 


President Earl B. Hadlow, who was 
then president-elect of The Florida 
Bar, advised me by letter dated 
December 6, 1972, that he proposed 
“to charge a committee with the sole 
special responsibility of re- 
studying the entire dues structure 
with particular emphasis on dues paid 
by out-of-state members.” Ifthe Dues 
Structure Committee is so charged, I 
assume that it is responsible for study- 
ing the related membership structure 
of The Florida Bar, including possible 
amendments of the Integration Rule. 

About one-sixth of the members of 
The Florida Bar are nonresidents of 
the State of Florida, embracing the 
largest residency group next to Dade 
County. While nonresident members 
are required to pay annual dues in 
the same $50 amount as resident 
members, they have less rights than 
resident members. Specifically, and 
unlike resident members, nonresi- 
dent members are not represented on 
the Board of Governors and, con- 
sequently, have no voice in the collec- 
tion and expenditure of funds of The 
Florida Bar. (In 1973 nonresident 
members even lost their right to vote 
at large for the president-elect who, 
incidentally, is amember of the Board 
of Governors.) The activities of The 
Florida Bar, on the other hand, are 
largely concerned with the practice 
of law in the State of Florida. These 
activities are subsidized by nonresi- 
dent members to the extent that the 
dues of resident members are held to 
a lower level because of the availabil- 
ity of funds from the dues of nonresi- 
dent members. 

I believe that it is incumbent upon 
The Florida Bar to accord its nonresi- 
dent members lesser dues for lesser 
rights and services—or equal rights 
and services for equal dues. I 
advocate, however, as the most equi- 
table solution which has occurred to 
me, that the Integration Rule be 
amended to establish a form of 
associate membership with the fol- 
lowing principal attributes: 
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1. Such membership would 
expressly be membership in good 
standing. 

2. Dues would be held toa nominal 
level to pay for the minimal service 
of keeping a member's records cur- 
rent. 

3. An associate member could not 
currently practice law in Florida 
(except in the case of professional 
business in a court of record, as with 
other out-of-state attorneys), but his 
right to currently practice law in 
Florida would be promptly restored 
upon completion of a conduct exami- 
nation and could not be denied unless 
his conduct was such as to warrant 
disbarment. 

4. An associate member would file 
annually a brief questionnaire as to 
his activities and an affidavit of pro- 
fessional conduct principally for use 
in connection with a possible conduct 
examination. 

Associate membership would, in 
effect, provide an optional “parking 
place” for members of The Florida 
Bar who do not reside in the State 
of Florida and would like to retain 
their good standing for a nominal cost. 
It would permit The Florida Bar to 
be governed and financed by and for 
its resident members, as it should be. 
And it would protect The Florida Bar 
against possible misconduct of its 
nonresident members since they 
could not return to active status, 
including the current right to practice 
law in the State of Florida, without 
completing a conduct examination. 
On the other hand, having once 
demonstrated their general fitness to 
practice law in the State of Florida, 
associate members could not be 
denied active status for any other 
reason. 

I suggest, as the second most equi- 
table solution which has occurred to 
me, that the members of The Florida 
Bar be classified as resident members 
and nonresident members and that a 
level of dues be established for each 
classification commensurate with the 
costs of the services provided to each. 
Such a proposal would require a study 
of the costs and beneficiaries of par- 


ticular services. It could be placed 
into effect without amending the 
Integration Rule since there is 
nothing in the rule to prohibit the 
classification of members for dues 
purposes. (Alternatively, it could be 
made mandatory by amending the 
rule.) Classification by place of resi- 
dence already exists under the rule 
for the purpose of electing members 
of the Board of Governors. 


As a last resort I would advocate 
that the Integration Rule be amended 
to accord nonresident members of 
The Florida Bar representation on its 
Board of Governors in proportion to 
their numbers. As noted above, I 
believe that The Florida Bar should 
be governed and financed by and for 
its resident members. But I also 
believe that if nonresident members 
are treated inequitably, they must be 
given an authoritative voice to bring 
about equitable changes. 


Also in the area of dues reform, I 
ask the Dues Structure Committee to 
inquire into the origin of the special 
classification accorded members of 
The Florida Bar who are on active 
duty in the Armed Forces of the 
United States and to determine 
whether the rationale underlying that 
classification continues to exist. If it 
does and it also embraces members 
of The Florida Bar who are employed 
by the United States and its depart- 
ments and agencies in civilian 
capacities, it would appear to be 
appropriate to amend the Integration 
Rule to expand those special $10 
annual dues. If, on the other hand, 
the rationale no longer exists, it would 
seem appropriate to abolish it. 


Finally, I ask for publication of this 
letter in the earliest practicable issue 
of The Florida Bar Journal with a 
view toward eliciting comments from 
resident and nonresident members 
alike. 

—ALAN J. WHITE 
Maryland 
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Amendatory Acts 


Numerous inquiries from members 
of the profession have convinced me 
that there is widespread confusion 
concerning an important principle of 
statutory construction. Specifically, 
the question is this: When there are 
two or more amendatory acts passed 
during the same legislative session 
amending different and unrelated 
portions of a single paragraph of the 
Florida Statutes, does the last one 
enacted undo the changes wrought by 
the preceding act or acts? 

The problem has its origin in the 
provision of $6, Article III of the State 
Constitution forbidding amendment 
or revision of a law by reference to 
its title and requiring that “laws to 
revise or amend shall set out in full 
the revised or amended act, section, 
subsection or paragraph of a sub- 
section.” Since it is a practical impos- 
sibility for the last-enacted amenda- 
tory act to include in its body all pre- 
vious amendments to that paragraph 
passed at the same legislative session, 
the question posed above is almost 
certain to arise. 

The problem is well illustrated by 
the relationship between Chapters 
73-106 and 73-107, both passed dur- 
ing the recent session and both 
amending §731.35(1). A principal pur- 
pose of Chapter 73-106 was to reduce 
from nine to seven months the period 
after the first publication of notice to 
creditors within which the election of 
dower must be made. Chapter 73-107, 
which we may assume was sub- 
sequently enacted, amended the 
same subsection for different and 
unrelated purposes. However, in set- 
ting out the subsection as amended, 
the latter act republished the preexist- 
ing language pursuant to which the 
election may be made within nine 
months. Many practitioners appar- 
ently believe that Chapter 73-107 had 
the effect of canceling the amend- 
ment enacted by Chapter 73-106 and 
restoring the period within which 
election must be made to nine 
months. 

Although no Florida case law 
squarely meets the question, there are 
at least two principal lines of argu- 
ment that lead to a reasonable answer. 
In view of the practical difficulty of 
coordinating all bills introduced dur- 
ing the same session that would 
amend the same provision of law, it 
follows that all acts passed during the 
same session should be construed in 
pari materia with each other. Giving 


LETTERS TO THE JOURNAL 


full effect to each means giving full 
effect, if possible, to the changes that 
both were intended to enact. The 
result in Florida is publication in the 
Florida Statutes of a composite sec- 
tion that incorporates all amendments 
that are not in irreconcilable conflict. 

This outcome is further reinforced 
by consideration of the wording and 
purpose of the provision of Article III 
referred to above. Note that the 
Florida court has on many occasions 
stated that the purpose of the provi- 
sion is to prevent surprise by enabling 
one to understand an amendment by 
reading the proposed bill which 
would enact it. Note, also, that the 
mandate of Article III in that the perti- 
nent law be “set out” as amended. 
This wording is certainly consistent 
with the notion that the old language 
is carried forward in order to provide 
context in which the amendment can 
be read and understood, and does not 
constitute a new expression of the 
legislative will that can be considered 
as conflicting with amended language 
contained in another act. 

Consider, finally, the unfortunate 
consequence of a contrary conclusion, 
which would be that the legislature 
would be prevented, in most 
instances, from addressing more than 
one amendatory act to any particular 


provision of law. Worse than that, it 
would even be powerless to deter- 
mine which of the several bills before 
it was deserving of priority, for the 
outcome of the conflict created by the 
contrary conclusion would usually 
depend upon the accidental outcome 
of the legislative process as it related 
to the bills involved. For an example 
of this latter line of reasoning, see the 
recent Opinion of the Attorney 
General numbered 073-331. 

It is worth emphasizing, in con- 
clusion, that I am not urging a line 
of reasoning that will reconcile legis- 
lative acts that are in conflict. To the 
contrary, I have tried to explain why 
there is usually no conflict at all in 
the circumstance described. Thus, in 
the illustration given, there would 
have been conflict only if Chapter 73- 
107 had purported to change the 
period for election of dower to some- 
thing other than seven months. In this 
sense, conflict seldom occurs among 
acts passed at the same session. 


—ERNEST MEANS 
Chief, Statutory Revision 
Department of State 


THE FLORIDA BAR 
CONTINUING LEGAL EDUCATION COMMITTEE 
TENTATIVE 1973-74 COURSE SCHEDULE 

Bankruptcy Rules 
November 30 Pensacola Tampa 
December 7 Jacksonville Miami 
December 14 Fort Lauderdale Orlando 
Environmental Regulation and Litigation 
January 11 Jacksonville Tallahassee 
January 18 Palm Beach Orlando 
January 25 Miami St. Petersburg 
Real Property Litigation 
March 15 Gainesville 
March 22 Tallahassee Tampa 
March 29 Orlando Palm Beach 
April 5 Fort Lauderdale St. Petersburg 
April 19 Jacksonville Sarasota 
April 26 Miami Pensacola 
Civil Practice Before Trial 
May Orlando 
May 10 Gainesville Paim Beach 
May 17 Miami Pensacola 
May 24 Jacksonville Sarasota 
May 29 Convention—Disney World 
June 7 Fort Lauderdale St. Petersburg 
June 14 Tallahassee Tampa 
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Florida Legal Services 
Opens Tallahassee Office 


Florida Legal Services, Inc., 
has opened headquarters in down- 
town Tallahassee, according to 
Executive Director Robert F. Wil- 
liams. Thomas E. Norman, Jr., 
will serve as director of adminis- 
tration in the office at 105% E. 
College Avenue. 

Williams reported that Florida 
Legal Services, Inc., has obtained 
a $10,000 grant from The Florida 
Bar Foundation. In addition, it 
has arranged to be the delegate 
agency for the remainder of a 
$56,800 OEO grant. 

Florida Legal Services, Inc., is 
currently working with the 
Florida State University College 
of Law to create a clinic that will 
provide legal aid to indigents in 
Tallahassee. The F.S.U. adminis- 
tration has approved the clinic 
and allocated space at the Lincoln 
Neighborhood Center in the 
area. A full-time professor, staff 
attorney and 20 to 25 students 
practicing under the student prac- 
tice rule will man the office. 
F.S.U. plans to operate the clinic 
which will open September 1974, 
subject to a funding commit- 
ment. 

Florida Legal Services, Inc., 
has also established a training 
program for new legal services 
lawyers in conjunction with the 
National Legal Service Training 
Program funded by the OEO. 
Twenty-five novice legal services 
lawyers in Hollywood completed 
these classes in September. The 
program used such methods of 
teaching as videotape, mock trials, 
depositions and negotiations. 

Williams said that Florida Legal 
Services, Inc., is rapidly becom- 
ing identified as a source of refer- 
ral for complaints. 
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President Earl Hadlow 
and Board of Governors 
member Russell Troutman 
appeared on the television 
program “Discussion,” 
WFTV, Channel 9, Or- 
lando, on September 16. 
President Hadlow said the 
grievance machinery of 
The Florida Bar is superior 
to that of any of the other 
professions and requires 
the lawyer to “hue” to a 
high standard of ethical 


conduct. 


Conference of Circuit Judges Elects 
Howell T. Melton Chairman 


Judge Howell T. Melton of St. 
Augustine was elected new chair- 
man of the Florida Conference of 
Circuit Judges during its annual 
meeting in Palm Beach October 
21-24. He succeeds Judge Ben F. 
Overton of St. Petersburg. 

Judge Parker Lee McDonald, 
Orlando, is the new chairman- 
elect and Judge John J. Crews of 
Gainesville is secretary-treasurer. 

The annual meeting was 
attended by 203 circuit judges, 
and by retired circuit judges, court 
administrators, appellate judges 
and other guests who participated 
in seminars on civil, criminal, 
probate and juvenile law. The 
program was conducted under the 
leadership of outgoing Chairman 
Overton. 

E. Dixie Begg, Pensacola, 
Judge Stephen Grimes, Second 


District Court of Appeal, and Cir- 
cuit Judges Gunter Stephenson 
and Woodrow Melvin reviewed 
the new Judicial Code of Con- 
duct. 

Chief Justice Vassar Carlton of 
the Supreme Court, House 
Speaker Terrell Sessums and Bar 
President Earl Hadlow also spoke 
to the conference. 

At the concluding business ses- 
sion, the judges overwhelmingly 
recommended the adoption of the 
merit selection and _ retention 
plan for obtaining and retaining 
judges. The conference opposed 
a sentence review board and tem- 
porarily withheld support of the 
revised criminal code pending 
further study. Legislative re- 
quests included passage of a 
court reporter bill and changes in 
juvenile law. 
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NEWS 


Congress Gets Bill To Reinstitute 
Death Penalty for Crimes Against U.S. 


The term “a federal offense” 
will be regaining some of its 
former potency if legislation now 
proposed in the United States 
Senate reinstitutes the death 
penalty, as hoped for by cosponsor 
U.S. Senator Edward J. Gurney 
(R-Fla.). 

High crimes against the Nation, 
murder during those acts and four 
other instances could make man- 
datory a death sentence under S. 
1401, already having Administra- 
tion and informal Senate Judiciary 
Subcommittee approval. 

Crimes against the U.S. draw- 
ing capital punishment would be 
wartime treason; sabotage; espio- 
nage; murder during any of 
such acts or in the course of 
escape, kidnapping, aircraft 
hijacking and arson. 

U.S. Supreme Court decisions 
in 1968 and 1972 nullified imposi- 
tion of the death penalty under 
then-current law. 

As aresult, Florida and 16 other 
states have passed their own legis- 


Retired Lawyers 
Asked About Work 


Are you a retired or semi-retired 
lawyer who would like to con- 
tinue to be involved in the law 
on an hourly or parttime basis? 

The Economics of Law Practice 
Committee is interested in learn- 
ing how many lawyers there are 
in Florida who would like to work 
with law firms a few hours a day 
or week. The committee believes 
if enough older lawyers are will- 
ing to work at a reduced rate at 
tasks usually assigned to legal 
assistants, it may be able to 
develop such a program for the 
mutual benefit of firms and retired 


lawyers. 
Write your interest in this 
regard to Samuel S. Smith, 


Chairman, Economics of Law 
Practice Committee, 407 Lincoln 
Rd., Suite 7-B, Miami Beach 
33139. 


lation apparently again making 
valid a sentence of death. And two 
other states consider their present 
statutes as still applicable in spite 
of the High Court’s decisions. 


A post-trial sentencing hearing 
is required to consider both ag- 
gravating and mitigating factors 
that could make mandatory or rule 
out, respectfully, the federal 
death sentence. 


“Congress has been slow to fol- 


low the lead of the states in rein- 
stituting the death penalty where 
it is authorized,” Senator Gurney 
declared. 

Georgia, Arkansas, Texas and 
Tennessee are southern states in 
addition to Florida that have 
moved to restore capital 
punishment. But other similarly 
acting states are in various regions 
of the country. 

“The American people demand 
early action on this issue,” 
Senator Gurney remarked, 
adding, “It is my hope that the 
Senate will act swiftly upon the 
measure.” 


Woman Named Dean of Miami Law School 


Soia Mentschikoff, University 
of Chicago law professor and first 
woman president of the Associa- 
tion of American Law Schools, has 
been named dean of the Univer- 
sity of Miami School of Law, effec- 
tive June 1, 1974. 

Announcement of the appoint- 
ment was made by UM President 
Henry King Stanford, who said: 
“The University of Miami _ is 
indeed proud to obtain a law 
dean of the stature of Soia 
Mentschikoff, who has made 
numerous contributions to the 
fields of commercial law, legal 
education, consumer protection 
and private international law.” 

A visiting distinguished profes- 
sor of law at the UM since 1967, 
Prof. Mentschikoff will be on the 
campus January through May as 
a consultant on law programs. 
During this period, Thomas A. 
Clingan, Jr., will continue to serve 
as interim dean. 

In 1971, Miss Mentschikoff was 
one of 10 women suggested by the 
National Women’s Political 
Caucus as possible nominees to 
the U.S. Supreme Court. 

In 1947 she was the first woman 
appointed to the faculty of the 
Harvard Law School. She became 
the first woman to teach at the 
University of Chicago Law School 
four years later and was a profes- 
sorial lecturer there for 11 years 
before being named professor of 
law in 1962. 


Prof. Mentschikoff is the widow 
of Karl N. Llewellyn, a noted com- 
mercial law scholar and professor 
at both Columbia University and 
University of Chicago law 
schools. She uses her maiden 
name professionally. 


Two Lawyers Are 
Miami Visiting Profs 


Two appointments to the 
faculty of the School of Law at the 
University of Miami have been 
announced by Thomas A. 
Clingan, Jr., interim dean. They 
are Richard W. Maloy, visiting 
professor, who will teach civil 
procedure and legal profession, 
and John R. Farrell, visiting pro- 
fessor, who will teach evidence. 

Maloy, a Coral Gables attorney, 


received his A.B. degree from 


Dartmouth in 1949, and J.D. from 
Columbia Law School in 1953. 
Maloy wrote Florida Appellate 
Practice and Procedure with 
Forms and was coeditor with Wil- 
bur McDuff of Bender’s Florida 
Forms. 

Farrell, a Miami attorney, 
received his B.A. degree from the 
University of Mississippi in 1955 
and his J.D. from Yale University 
in 1958. He was a law professor 
at the University of Florida, 1958- 
64 and later served as an assistant 
county attorney in Dade County 
for two years. 
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A new concept in 
major medical coverage 


This plan has been developed especially 
for Members of The Florida Bar, their 
families and employees. It features several 
important advantages. First, it coordinates 
with your health insurance coverage by 
supplementing, not duplicating, other 
benefits. Its deductible is the greater of 
your other coverage or a minimum qualify- 
ing amount which you select. You choose 
the protection you want, to avoid needless 
overlap. And the reasonable but liberal cost 
schedules are geared to cost levels in your 
area and to today’s high cost of modern 
medical care. 


Eligibility and 
effective coverage 


All Members of The Florida Bar and their 
employees are eligible. During this special 
open enrollment period (November 1st 
through January 31st), members and their 
employees under age 60 are eligible with- 
out regard to health. Coverage is effective 
on the first day of the month following 
approval of the application. 


New Members of The Florida Bar under 
age 60, who apply within 60 days of mem- 


bership, are eligible in the manner 
described above. 


Members and their employees who do not 
enroll during the open enroliment period 
are eligible if they are under age 60 and 
physically insurable to the company. 
Coverage takes effect on the first day of 
the month following application approval. 


Any eligible Member or employee may 
insure his or her spouse and unmarried 
dependent children from birth to age 19 
(or to age 23 in the case of full-time stu- 
dents). New dependents are eligible within 
60 days after they join the family and must 
be reported to the company. 


Members not actively at work will become 
insured when they return to work on full- 
time status. Dependents who are hospital 
confined or disabled will become insured 
when the disability ceases. 


Coverage 


Your financial loss for medical care is 
covered beyond the deductible you select 
($500 or $1,000) or the amount paid by 
other insurance, whichever is greater. This 
plan pays for regular and customary 
charges up to specified limits as listed, with 
a maximum benefit of $37,500 per person, 
per illness or injury. 
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Kind of Expense 


Specified Limit 


Hospital room & board $50.00 daily 
Other miscellaneous hospital expense and intensive care surcharges no specified limit 
Ambulance service locally to and from the hospital no specified limit 
Other eligible costs in or out of hospital: 

X-rays, laboratory tests, plasma and blood derivatives, cost of 

transfusing blood, artificial limbs or eyes, casts, splints, trusses, 

prosthetic appliances, braces, crutches, wheelchair rentals, Se ee 

oxygen, iron lung, prescription drugs and medications no specified limit 


Surgeon's, Anesthesiologist’s and assistant surgeon's fees 


specified by schedule 


Doctors & private nurses 


specified by schedule 


Visiting nurse service at home (up to two visits daily) 


no specified limit 


Convalescent home room and board following hospital confinement 


$25.00 daily for 60 days 


Physiotherapy 


no specified limit 


Complications of pregnancy, regular benefits 


deductible reduced 
to $250.00 


Mental iliness, regular benefits when hospital confined plus 


physician's fees per schedule 


$6,250.00 maximum for 
any one benefit period 
$12,500.00 maximum 
during policy lifetime 


Sample Surgical Medical Payment Schedule 


Operating Assistant Anesthe- 

Surgeon Surgeon siologist Total 
Abdomen —Appendectomy $ 656.25 $ 98.44 $131.25 $ 885.94 
Breast — Radical Amputation 1125.00 168.75 225.00 1518.75 
Chest — Lung Removal 1875.00 281.25 450.00 2606.25 
Rectum — Hemorrhoidectomy 468.75 93.75 112.50 675.00 

(internal) 

Varicose Veins — Stripping 656.25 98.44 187.50 942.19 


of Saphenous 
(long and short) 


Total Maximum Benefits payable for any surgical procedure listed in the schedule: $2606.25 


Physician’s Fees Radiotherapy 
Hospital visit $12.50 Proven malignancy or tumors 
Office visit 18.75 Brain (including pituitary) $1125.00 
First home visit 25.00 Tumor or cancer of colon 750.00 
Follow-up home visit 18.75 


Special Medical Procedures 


Reg. 
Private Nurse (per shift) Grad. LPN 


Consultation with patient in-hospital $37.50 $18.75 
at request of patient's Non-hospital 
attending physician (not (ist 30 days) 37.50 18.75 
requiring complete exami- Non-hospital 
nation) 43.75 (after 30 days) 31.25 12.50 


Prolonged detention with 
patient in critical con- 
dition (per hour) 62.50 
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Benefits 


The benefit period begins when the person 
covered incurs eligible medical expenses 
which equal the deductible stated in your 
certificate within a period of 90 consecutive 
days; the benefit period will continue for 
three years for any covered person under 
age 70 or for 18 months on or after age 
70. If you are hospital confined at the end 
of a benefit period, benefits will continue 
until the confinement ceases. After a 
benefit period expires, a new benefit period 
may begin for the same injury or iliness 
if the deductible amount requirement is 
again satisfied. 


If, within 365 days after a benefit period 
begins for a covered person, he or another 
covered member of the family incurs eligi- 
ble expense for an unrelated illness or 
injury, the deductible for each person is 
reduced by one-half. 


If two or more covered members of the 
same family are injured in the same acci- 
dent or contract the same communicable 
disease within 30 days, only one deductible 
amount will be applied to the combined 
expenses. 


Should the insured person die, coverage 
may continue on the spouse and other elig- 
ible dependents until death or remarriage 
of the spouse. 


You may elect changes in the deductible, 
subject to the company’s approval. 


Pre-existing conditions 


Normally, pre-existing conditions are not 
covered. But, if an illness was first mani- 
fested before coverage becomes effective, 
benefits will be payable if the insured per- 
son has not had medical treatment for such 
illness for a period of 12 consecutive 
months immediately before his effective 
date of coverage. After an insured person 
has been covered for 24 consecutive 
months, benefits are payable for all 
illnesses regardiess of when they began. 


Exclusions 


Coverage does not extend to: injury or ill- 
ness contracted during active duty with the 
armed forces; illness or injury caused by 
war or act of war; medical expenses of 
normal pregnancy or surgical delivery; 
whole blood; cosmetic surgery except as 
a result of injury or a congenital anomaly 
of a newborn child; eye refractions, eye 
glasses and fittings; medical care furnished 
by federal, state or other governmental 
plans or laws; dental care except as 
required for injury to sound natural teeth; 
any charges which would not result in unin- 
sured financial loss to the insured (except 
third party liability). 


Termination of coverage 


This coverage cannot be terminated by the 
company as long as the policy remains 
in force, unless the premium is not paid 
when due or the Member, employee or 
dependent ceases to be eligible. 


Semi-Annual Premiums 


$500 Deductible 


Under 40 


40-49 50-59 60 & aver 


Member 


$27.00 


$ 47.90 $ 97.80 $140.20 


Member & Spouse 


65.00 


100.60 187.90 269.00 


Member, Spouse & Children 


86.70 


124.30 211.50 283.10 


Member & Child 


48.70 


71.60 121.40 154.30 


$1,000 Deductible 


Under 40 


40-49 50-59 60 & over 


Member 


$15.00 


$30.00 $ 70.20 $106.20 


Member & Spouse 


30.00 


59.90 132.90 203.70 


Member, Spouse & Children 


39.10 


68.10 143.80 210.30 


Member & Child 


24.10 


39.10 81.10 112.80 


Premiums are based on age of entry and increase at attained age indicated. 


she 
ae 


Apply now, during this 
90-day open 
enrollment period. 


How to apply for coverage 


1. Complete, date and sign the enclosed 
application. 


2. If you have any questions, call Poe and 
Associates, Inc., collect. 


3. Mail the application to: 
POE AND ASSOCIATES, INC. 


The Florida Bar 


Administrators for 

The Florida Bar insurance plans 
P.O. Box 1348 

Tampa, Fiorida 33601 


recommends this insurance plan 
to you. It has been developed with 
your insurance needs and your 
benefit in mind. 


Telephone (813) 228-7361 


4. Send ment. We will bill you. 
POE AND ASSOCIATES, INC. 


Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 e Tampa, Fla. 33601 
Telephone (813) 228-7361 


Underwriters 


ERICAN 
HEALTH ena LIFE 


INSURANCE COMPANY 
mary. and 


THE FLORIDA BAR 
APPLICATION FOR GROUP MAJOR MEDICAL EXPENSE PROTECTION 


Full Name (Print) Date of Birth 


Month Day Year 
Address 


Number and Street City State Zip Code 


| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for such members of my 
family, if any, as are listed below: 


CHECK PLAN DESIRED: 0 $500 Deductible © $1000 Deductible 
Dependents to be insured: Use other side where necessary. 
Spouse Child Child Child 
Name 
Date of birth 


if employee of Member, give employer's name 


A Supplemental Application furnished by me shall be considered a Part of this Application. 


Date Signature 
Return to POE & ASSOCIATES, INC. — P. O. Box 1348 — Tampa, Florida 33601 
TO BE COMPLETED BY COMPANY 
Certificate Number State Code Review Date Effective Date Anniversary Date 
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UPC Study Commission 
Sets Last Meetings 


The final meetings of the 
Uniform Probate Code Study 
Commission are scheduled for 
December 7, 8 and 9 in Tal- 
lahassee. The commission has 
been holding public hearings and 
work sessions throughout the past 
two months to perfect the draft of 
the Code to be presented to the 
next session of the legislature. 

On December 7 in Senate Hear- 
ing Room A of the new Senate 
Office Building in Tallahassee the 
full commission will hold a public 
hearing, from 10 a.m. to 12 noon. 
From 1 to 5 p.m. subcommittees 
will conduct work sessions. The 
full commission will meet in Sen- 
ate Hearing Room A again on 
December 8 from 9 a.m. to 12 
noon. On December 9 the meet- 
ings will be at the call of the 
chairman. 


Delbridge L. Gibbs (left) and Robert 
B. Laseter, Jr., both of Jacksonville, 
participated in a seminar cospon- 
sored by the Florida Land Title 
Association and the Real Property, 
Probate and Trust Law Section of The 
Florida Bar on September 14 in Ft. 


Lauderdale. 


Trial Lawyers Give Program for Law Students 


The Trial Lawyers Section of 
The Florida Bar complete on 
November 15a series of trial advo- 
cacy programs for all law students 
in the state. 

Presented in the form of a mock 
trial of a hypothetical civil case, 
the programs were designed to 
emphasize the skills of voir dire 
examination, interpretation of 
comparative negligence law and 
the use of expert witnesses. 

Don Beverly of West Palm 
Beach introduced the program; 
John E. Fisher of Orlando dis- 
cussed liability under the com- 
parative negligence ruling; and 
Professor G. Lawrence Roberts 
of Tampa gave testimony as an 
expert economist. Also serving as 
a panel of witnesses were Charles 
H. Baumberger, Miami; Karl O. 
Koepke, Orlando; Richard P. War- 
field, Pensacola; and Larry S. 
Stewart, Miami. 

The trial advocacy program was 
held at each Florida law school: 
Florida State University College 
of Law on October 25; University 
of Miami School of Law on 
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October 26; University of Florida 
College of Law on November 9; 
and Stetson University College of 
Law on November 15. Each year 
the section presents two such 
programs—a civil law case in the 
fall and a criminal law case in the 
spring. 


International Law Group 
Plans Honduras Trip 


The International Law Com- 
mittee has chosen the Republic 
of Honduras as the site of its 
annual Inter-American Lawyer 
Exchange Program to be held 
March 8-16, 1974. The week-long 
exchange program with the local 
bar association in Honduras will 
present a course of instruction. 
There will also be a private brief- 
ing for all participants at the U.S. 
Embassy in Honduras and the 
Honduranian Bar Association will 
host two receptions for the group. 


Tentative plans for sidetrips 
from meeting headquarters in 
Guatemala City include tours of 
the ruins of Copan and a banana 
plantation at Tegucigalpa, as well 
as a barbecue lunch at Lake Yojoa, 
and stops in San Pedro Sula and 
Chichicastenango. Options such 
as excursions to Antigua and the 
Mayan ruins of Tikal are also 
available. 


Total cost for the trip will be 
in the $400 range. All interested 
applicants should contact Com- 
mittee Chairman Lucius M. Dyal, 
Jr., at Post Office Box 3324 in 
Tampa. Reservations will be 
limited to 70 people and a deposit 
of $50 is required for all confirmed 
reservations. 


IN RE: TRANSITION RULE 16 


Opinion filed October 3, 1973 
Case of Original Jurisdiction 


PER CURIAM. 

In order to recognize the aboli- 
tion of municipal courts under 
Fla. Stat. §168.031, other than by 
permission of the chief justice, the 
following rule is promulgated. 

The chief justice, as chief 
administrator of the judicial 
system, is authorized to issue an 
order of recognition upon receipt 
of an ordinance of abolition as pro- 
vided for by Fila. Stat. 
§168.031(2). If it appears that the 
time requirements of Fla. Stat. 


§168.031(2) have not been sub- 
stantially met, the chief justice is 
authorized to secure confirmation 
of the chief judge that the failure 
to comply with the time limita- 
tions does not impair the opera- 
tion of the county court system; 
if such confirmation is forthcom- 
ing, the chief justice may issue 
an order of recognition, notwith- 
standing a municipality's failure 
to substantially comply with the 
statutory time limitations. 


It is so ordered. 


CARLTON, C. J., ERVIN, ADKINS, 
BoyD AND DEKLE, JJ., Concur 
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$5,000 Essay Contest 
Open to ABA Members 


The American Bar Foundation 
announces its 13th annual Samuel 
Pool Weaver Constitutional Law 
Essay Competition. First prize is 
$5,000 and honorable mention 
prizes total $1,500. The competi- 
tion is open to all regular and 
associate (student) members of 
the ABA. Final date for submis- 
sion of essays is January 1, 1974. 


Following dedication ceremonies on September 21, the 
new headquarters of the Florida Board of Bar Examiners 
fills with people getting a first look at its interior. The 
building, on East Park Avenue in Tallahassee, was 
renovated from the former home of the late Weldon G. 
“Babe” Starry, who was a member of both the Board 
of Bar Examiners and the Board of Governors of The 
Florida Bar. Funds used in purchasing and renovating 
the bar admission center are exclusively from fees 
charged applicants to take the bar examination and not 
from the state or The Florida Bar. In 1972, the Board 
reported 1,744 applicants to take the bar examination. 
Because of office space limitations in a rented dwelling 
in Tallahassee, its staff was inadequate to process them 
in the standard set by the Board. The new headquarters 
makes it possible to increase the staff to properly handle 
the increasing number of bar applicants the state receives 
each year, Board Chairman Thomas T. Cobb said. 


Chief Justice Vassar B. Carlton, Florida Bar President 
Earl B. Hadlow and Thomas T. Cobb, chairman of the 
Florida Board of Bar Examiners, (left photo) arrive for 
the dedication ceremonies. 


Col. Thomas J. Sterling, USAF, (top right) a former pris- 
oner of war in Vietnam, speaks at a prayer breakfast pre- 
ceding the dedication. 


The essay subject is “The Con- 
stitutional Dimensions of Ex- 
ecutive Privilege—the scope of 
congressional power to require 
testimony under oath from offi- 
cers and employees of the exec- 
utive branch and the scope of 
federal judicial authority to ad- 
judicate claims of executive priv- 
ilege.” 


Only essays prepared specifi- 
cally for this competition are eligi- 
ble for first prize. More complete 
information is available upon 
request from: Samuel Pool 
Weaver Constitutional Law Essay 
Program, American Bar Foun- 
dation, 1155 East 60th Street, 
Chicago, Illinois 60637. 
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WHAT OTHERS THINK 


A Brief for Open Appellate Decisions 


The battle over the White 
House tapes has brought to public 
attention the issues of privilege 
and confidentiality. The Presi- 
dent’s intensely practical argu- 
ment, put forward in legal briefs 
and in public statements, is that 
confidentiality for presidential 
advisers is essential and not 
unlike the privilege which pro- 
tects the privacy of judicial confer- 
ences. There it is then: The right 
to meet and confer in secret as a 
right of some public officials. 

President Nixon is saying to 
the courts: Don’t be hypocriti- 
cal—you make your decisions 
in secret conferences and you 
should not deny that right to the 
Chief Executive. 

Since a platoon of law profes- 
sors is working over the problem 
of executive privilege and con- 
fidentiality, the question I want 
to raise is whether judicial secrecy 
as we now know it is even de- 
sirable, whatever its constitu- 
tionality. 

The secrecy pointedly referred 
to by Nixon and his advocates, the 
secrecy of appellate conferences, 
is not universal. English appellate 
judges seldom reserve ruling after 
an appellate argument and the 
judges usually announce their 
decisions in open court as soon 
as the barristers have completed 
their arguments. Each judge com- 
ments. 

When the complaints of Ameri- 
can lawyers about the appellate 
process are examined, this proce- 
dure has a compelling interest. 
Those complaints, as I perceive 
them, are: 

(1) The appellate process is too 
slow; 

(2) Some judges are not pre- 
pared at oral argument to consider 
the case and are not sufficiently 
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familiar with the briefs or the 
record and, therefore, are not able 
to follow the argument satisfac- 
torily; 

(3) There is too much delega- 
tion of authority for, in many 
cases, only one member of the 
appellate panel gives full atten- 
tion to the appeal and in other 
cases, too much is left up to rela- 
tively inexperienced law clerks. 

If the appellate judges would 
consider making their decisions 
after oral argument, individually, 
and “in the sunshine” they would 
answer each of the objections of 
tardiness, lack of preparation and 
over delegation. The decision 
would be given at the end of oral 
argument. Nothing could be more 
rapid. 


Similarly, judges who know 
they will be expected to give a 
decision at the end of oral argu- 
ment are likely to be familiar with 
the record and briefs. Delegation 
of responsibilities to other judges 
or to law clerks also becomes less 
desirable from the judge’s stand- 
point. 


This procedure would not solve 
all problems in the appellate pro- 
cess and, if adopted, should be 
used in a flexible manner. Some 
cases may merit reservation of 
ruling for further thought and 
judges should be allowed to edit 
opinions delivered in open court 
and to substitute more formal 
opinions for publication. All of 
these details could be worked 
out by a court interested in 
innovation. 


Any proposal such as this will, 
doubtlessly, rally the legions of 
the status quo and there are some 
very real objections to such a pro- 
cedure. 

Most important, the judicial 


process must not be too rushed 
or hurried. In Florida, the motto 
of the State Supreme Court is, 
“Soon enough if correct.” Impor- 
tant cases should never be hur- 
ried, but the crush of business 
threatens to deny many litigants 
effective access to the courts. 
There is some merit in that other 
motto, “Justice delayed is justice 
denied.” The ideal is speed 
and accuracy. Open decisions 
immediately following the oral 
arguments may be a device to 
bring that ideal to reality. 

Finally, in anticipation of the 
inevitable: I do not suggest that 
there never be a closed meeting 
of appellate judges. Many such 
conferences occur at all states of 
the appellate process, including 
conferences on jurisdiction, ex- 
tensions of time, etc. These con- 
ferences and such others as are 
necessary to a post-argument dis- 
position should be _ retained. 
Indeed, as suggested above, the 
appellate courts should not be 
rigid in making open decisions for 
there may be occasions when the 
judges want to further debate 
among themselves after oral argu- 
ment. 


In such cases, the lawyers might 
even be asked for additional briefs 
or additional argument. The 
instances of such delays will prob- 
ably be rare, however, for most 
cases do not merit such treatment. 


The open decision conference 
will allow lawyers to file petitions 
for rehearing immediately and 
avoid delays in getting decisions 
published for the guidance of 
others. 


The adoption of such a proce- 
dure may bring reform of an 
appellate process which is often 
slow and sometimes lacking in 
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WHAT OTHERS THINK 


responsiveness. The proposed 
procedure will certainly bring 
about a better public awareness 


of the appellate courts, their func- 
tion and the quality of their perfor- 
mance. 


Eminent Domain for Recreational Uses 


Pressure is mounting for pas- 
sage by the Florida Legislature at 
its next session of an eminent 
domain law that will give state 
agencies power to take land for 
recreational use against the will 
of the owner. Although one might 
somewhat readily admit the grow- 
ing importance of public recrea- 
tional facilities under today’s liv- 
ing conditions, eminent domain 
can be a very abusive weapon 
against the poor and rich alike. 

There are many _ instances 
where present eminent domain 
laws have taken the land and 
small cottage or even shack of 
a home owner, a shack in the 
home owner's opinion sufficient 
for his needs, with a cash award 
that could nowhere duplicate in 
the market what the owner had 
lost. If the taking was from a rich 
man it could be that the land was 
his inheritance through several 
generations and irreplaceable at 
any price. To borrow the words 
of a far more effective writer than 
the present one: “There is no 
place like home.” 

I therefore propose that if emi- 
nent domain law is passed allow- 
ing the state to take land for 
recreational purposes, home- 
steads should be exempted from 
its provisions. Homesteads should 
be exempt if they were home- 
steads for at least two consecu- 
tive years prior to the attempted 
taking. The reason for the two- 
year rule is to avoid getting 
around the law by temporary 
housekeeping through use, for 
instance, of trailers. If this appears 
too broad an exemption because 
of the 160-acre maximum for 
homesteads outside of munici- 
palities, some acreage, say 60 
acres, should be exempt from 
eminent domain taking if the land 


has been a homestead for at least 
two consecutive years prior to the 
year of attempted taking. 

Incase the wanted land exceeds 
60 acres, then the owner would 
have the right to designate as 
exempt 60 acres square so long 
as the house is within the 60-acre 
tract. Survey costs and fencing 
costs should be awarded the 
owner in addition to the award for 
the land. 

Knowing that today’s compro- 
mise in legislation is too often only 
a way-station for its modification 
or elimination at future legislative 
sessions, I respectfully make the 
following additional suggestion. 
The legislature should attempt to 


—TALBot D’ALEMBERTE 
Miami 


make the proposed law part of the 
constitution through the amen- 
datory process. This procedure 
would answer two questions. 
First, whether the electorate 
wants the use of eminent domain 
for forcibly taking land for rec- 
reational purposes and, second, 
whether homesteads or some part 
thereof should be exempted from 
such eminent domain law. 
Displacing a family from its 
home for road and similar criti- 
cally important purposes is one 
thing. Displacing a family from its 
home for others to enjoy it for 
recreational purposes is another. 
—Louis A. GAITANIS 
Gainesville 


James Arnold Garvin of Ocala 
has been suspended from Bar 
membership by the Florida Su- 
preme Court because of a felony 
conviction in Marion County for 
uttering a forgery. 


Glenn Leon Greene, Jr., for- 
merly of Miami, has been sus- 
pended by the Florida Supreme 
Court because of his felony con- 
victions in a North Carolina 
federal court for mail fraud. 
Greene falsely represented to 


several people that he could 
obtain shares of Kentucky Fried 
Chicken for them at $10 or $12 
per share and that a quick finan- 
cial gain could be had. 


The Florida Supreme Court has 
denied a petition for reinstate- 
ment by John D. Steele. Steele, 
a Hallandale resident, was dis- 
barred in 1967 after advising a 
client to forge certain promissory 
notes. 
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Election Campaign Activities 


PROFESSIONAL ETHICS 


Advisory Opinion 73-15 


The Board of Governors of The 
Florida Bar has requested this 
committee to give its advice on 
the questions set forth below, 
which pertain to election cam- 
paign activities of judges and can- 
didates for judicial office. 

1. May a candidate for judicial 
office use the title “Judge” in his 
campaign advertising by virtue of 
a former but not a present judicial 
office? No. This committee so 
advised in Opinion 68-45. He 
may, of course, show his judicial 
service as one of his qualifications 
for office. 

2. May an incumbent judge 
seeking election to the same judi- 
cial office use the title “Judge” 
in his campaign advertising? Yes. 

3. May an incumbent judge 
seeking election to a different ju- 
dicial office use the title “Judge” 
in his campaign advertising? No, 
unless the use is accompanied by 
a clear indication that he is not 
a judge of the court to which he 
seeks election. This committee so 
advised in Opinion 70-63. He 
may, of course, show his judicial 
service as one of his qualifications 
for office. 

4. May an incumbent judge 
who was appointed but not 
elected to the office use the term 
“re-elect” when he seeks election 
to the same judicial office? Yes. 
Despite a possible semantic ques- 
tion, there seems to be no signifi- 
cant risk of misleading voters or 
making unjustified false claims. 
The question could be avoided by 
use of phrases such as “Keep 
Judge Jones” or “Return Judge 
Jones.” 

5. May an incumbent judge 
publicly endorse the candidacy of 
another person to judicial office? 
No, at least not to the extent that 
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“public endorsement” means one 
written for publication or wide- 
spread distribution or one made 
orally at a public or political 
assembly. See §105.071, Florida 
Statutes, as amended in 1972. 

6. May a candidate for judicial 
office pay for an endorsement of 
his candidacy by a person, group 
or organization, or pay for the 
cost of an endorsing or support- 
ing advertisement published, dis- 
tributed, or sponsored by a 
person, group or organization 
(other than his own campaign 
committee)? No. See §105.071, 
Florida Statutes, as amended in 
1972. 

7. May an incumbent judge 
himself solicit campaign con- 
tributions directly from indi- 
vidual lawyers who do or may 
practice before the court of which 
he is a judge or to which he seeks 
election? No. He may, however, 
establish committees of responsi- 
ble persons to obtain and manage 
campaign funds and to obtain 
public statements of support for 
his candidacy, including the 
obtaining of funds and public 
statements of support from 
lawyers. 

8. May a nonincumbent can- 
didate for judicial office himself 


solicit campaign contributions 


directly from individual lawyers 
who do or may practice before the 
court to which he seeks election? 
Same answer as for question 7. 

9. May a candidate for judicial 
office (whether or not an incum- 
bent) himself solicit the use of 
lawyers’ names for use in his cam- 
paign advertising as endorsers or 
supporters of his candidacy? 
Same answer as for questions 7 
and 8. 

10. May an incumbent judge 
use, in his campaign advertising, 
photographs of himself wearing 
a judicial robe? Yes, at least if he 
usually wears a robe when on the 
bench. Some members of the com- 
mittee point out that questions of 
good taste could arise from the use 
of such photographs. 

The committee expresses no 
opinion on the extent, if any, to 
which first amendment considera- 
tions apply to the questions, nor 
on the interpretation or applica- 
tion of election statutes or other 
matters of law. Some of the ques- 
tions may be affected by a new 
and recently-proposed Code of 
Judicial Conduct adopted by the 
Supreme Court of Florida. 

The Florida Bar Committee on 

Professional Ethics 

By Henry M. Kittleson, 

Committeeman 


Deposition suite available 


H. ALLEN BENOWITZ & 
ASSOCIATES, INC. 
CERTIFIED SHORTHAND REPORTERS 

Florida 33132 
Complete court reporting service 
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Legal Paraprofessionals — Assistants or Assassins? 


In recent years, the concept of 
the paraprofessional has become 
more widely accepted by the 
public. The initial publicized 
usages were in the Army’s 
employment of medical as- 
sistants. Later, television was to 
dramatize the effective use of 
such paramedical personnel in 
civilian situations. When lawyers 
reviewed the concept of a legal 
assistant, many of them found that 
their offices already contained 
nonlegal personnel, who were 
performing paralegal functions. 
Many investigators and sec- 
retaries were processing claims, 
preparing closing documents, 
completing probate forms, and 
performing a variety of other 
quasi-legal functions. 

As the idea of the paralegal 
spread, more and more lawyers 
began delegating functions to 
their nonlegal staff. Many created 
the true paraprofessional, free 
from any obligations to type or 
perform secretarial functions in 
order to justify his or her exis- 
tence. The number of paralegals, 
or lawyers presently using them, 
is unknown. However, a recent 
survey by The Florida Bar 
indicated that 1,275 lawyers 
would employ legal assistants, 
which was 41% of those respond- 
ing to this question. It further 


Author of this column is Samuel S. 
Smith, managing partner of the Miami 
firm of Smith, Mandler, Smith & 
Parker. He is chairman of The Florida 
Bar Committee on Economics of Law 
Practice and chairman of a subcom- 
mittee responsible for the Speakers’ 
Bureau of the ABA General Practice 
Section’s Committee on Economics of 
Law Office Management. 


revealed that an additional 586 
lawyers would employ legal assis- 
tants within the next year, which 
if acted upon would increase the 
percentage to 60%. 

The future for legal paraprofes- 
sionals is not without obstacles. 
In the same survey, 40% of those 
responding indicated that they 
would not consider the hiring of 
a legal assistant. In addition, the 
duties of persons presently per- 
forming paralegal functions 
ranged from those of errand run- 
ners to those probably within the 
realm of unauthorized practice of 
law. A large part of the problem 
lies in the lack of adequate 
guidelines for the training and 
utilization of such personnel. It is 
the intent of this article to review 
these two areas, in an objective 
attempt to inform those lawyers 
now using, or contemplating the 
employment of, legal assistants. 


Training 


No paralegal can be effective 
without adequate training. Cer- 
tainly the educational background 
of such persons must relate 
directly to their ability to perform 
tasks delegated to them. At pre- 
sent there are three main training 
methods available: (1) in house; 
(2) private; (3) public. 

An “in house” training program 
is based on the lawyer's providing 
the education for his legal 
assistant. While it has the great 
advantage of “learning things our 
way, its limitations are the time 
and ability of the teacher. Many 
lawyers are too busy to devote 
adequate time to teaching a 
paralegal, while others are simply 
bad_ instructors. The lawyer 
should also consider the cost of 


instruction by a “professor” with 
his hourly billing rate. At $40 or 
$50 per hour, his participation in 
a paralegal training program 
becomes expensive. 

Because of these limitations, 
and the growing demand by 
lawyers for trained legal assistants 
and people desiring to be trained 


as legal assistants, a number 
of private institutions have 
developed instructional pro- 


grams. The “grand-daddy” is The 
Institute for Paralegal Training, 
founded in Philadelphia in 1970 
by two lawyers. It presently offers 
three-month courses in the areas 
of real estate, corporate law, 
estates and trusts, litigation, and 
professional associations. The tui- 
tion is $700, and the hiring firm 
pays a placement fee of $1,800. 
A number of similar schools have 
been developed in other states 
and even “franchises” for such 
schools are being sold. Although 
I am personally familiar with the 
high quality of the training at The 
Institute for Paralegal Training, 
only time and experience will 
reveal the relative competence of 
the other entrants into this field. 

Public education has also made 
paralegal training available to 
those interested. A number of uni- 
versities, colleges, junior colleges 
and community colleges now 
offer programs in this area. These 
range from one-year programs 
leading to certificates of comple- 
tion all the way to four-year pro- 
grams with bachelor’s degrees. 
One college even offers a master’s 
degree. Some of the states in 
which these programs are being 
taught are: California, Colorado, 
Illinois, Michigan, Minnesota, 
Missouri, New Jersey, Ohio, 
Oregon, Utah, Washington, and 
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the District of Columbia. 
Hillsborough Junior College in 
Tampa and Sante Fe Junior Col- 
lege in Gainesville offer courses 
to Florida students. 


Utilization 


No matter how fine the training, 
proper utilization of the legal 
assistant is an absolute necessity. 
Always keep in mind the distinc- 
tion between a lawyer, a legal 
assistant, a legal secretary, and an 
errand runner. Paralegals should 
be freed from menial tasks and 
allowed to function in the area in 
which they are trained. It is as 
inexcusable for a qualified legal 
assistant to run errands as it is for 
a lawyer to type pleadings. The 
economics of running a profitable 
law office depend on the proper 
person doing the right job. An 
experienced lawyer should not do 
what a young lawyer can do; a 
lawyer should not do what a 
paralegal can do; a_ paralegal 
should not do what a qualified 
legal secretary can do; a legal sec- 
retary should not do what a typist 
can do; and no one else should 
run errands, make deliveries, 
copies, or coffee other than a per- 
son employed for that purpose. 

An _ interesting method of 
reviewing your own utilization of 
personnel is to keep a pad at your 
desk and jot down on it things you 
do during the day which did not 
require three years of law school. 
I think you will be surprised at 
how you waste the only product 
you have to sell—your time. Then 
evaluate the time spent and multi- 
ply it by your hourly rate. Lastly, 
if these functions could have been 
performed by a legal assistant at 
a rate of $4 or $5 an hour, I think 
you will realize the economic 
necessity and place in your office 
for a paralegal. 


Economic Threat? 


Unfortunately, many lawyers, 
both young and old, are suspi- 
cious of the legal assistant. They 
fear their encroachment into the 
practice of law, not from a UPL 
standpoint, but as an economic 
threat. These lawyers obviously 
form the major portion of the 40% 
who would not consider the hiring 
ofa legal assistant. I would be pre- 
sumptuous to think that this 


VOL. 47, No. 10 NOVEMBER, 1973 


article, even if read by some of 
the doubting lawyers, might 
change their minds. Let it there- 
fore suffice to say that, like it or 
not, the concept of legal para- 
professionalism is here to stay. 
Those attorneys who fail to adapt 
to the presence of legal assistants 
within the practice will find them- 
selves eventually in a_ less 
informed, economically poorer 
minority. As surely as equipment 
innovations have improved the lot 
of those lawyers willing to listen, 
so will these innovations in the 
area of personnel. 

As a final note, let me indulge 
in a few generalizations on the 
subject. First, the smaller the firm 
the greater the potential for the 
profitable use of a legal assistant. 
There are no known limitations 
to a legal assistant’s use, because 
of firm size, type of practice, or 
locale. Secondly, paralegals will 
never replace lawyers, law clerks, 
or legal secretaries, nor do they 
have any desire to do so. Thirdly, 
if you hire a legal assistant, make 
the office, pay, and treatment 
commensurate with the responsi- 
bility you want him to undertake. 
Under recent ethics opinions of 
the ABA, paralegals may write let- 
ters under their own signatures, 
contact lawyers and_ clients 
directly, and even have business 
cards, so long as their title is 
clearly set forth. Lastly, even if 
you cannot put the concept into 
effect in your own office, be 
mature in your dealings with 
another lawyer's legal assistant. 
Do not refuse to discuss pro- 
cedural or ministerial matters 
with him, holding out for his 
employer. After all, if you are not 
ready or able to use a paralegal 
in your office, don’t thwart 
another lawyer’s use of his legal 
assistant. 

If, after all of this, you still doubt 
the adaptability of paralegals to 
our profession, just try and think 
back to the last time your doctor 
took your full medical history, or 
gave you a shot. Certainly, our 
medical brethren have properly 
utilized their paraprofessionals 
and thus profited from the same 
concept that we now struggle to 
accept. 
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EQUAL JUSTICE UNDER 


Rights of Aliens 


WISOTSKY SCHMELZER 


A recent series of judicial deci- 
sions have significantly expanded 
the rights of aliens, elevating 
them to a status of greater equality 
with citizens of the United States. 
Although aliens have long been 
guaranteed the protections of the 
Constitution with respect to 
deprivations of liberty and prop- 
erty, it has only been recently that 
their rights to receive the benefits 
of governmental largesse! have 
been established. 

The seminal case in this area 
of law is Graham v. Richardson.? 
The Graham decision involved 
two separate cases that were con- 
solidated on appeal. One case 
involved achallenge to an Arizona 
welfare law, while the other suit 
attacked a similar but not identi- 
cal Pennsylvania statute. The 
Arizona statute denied disability 
assistance benefits to anyone not 
a United States citizen or a resi- 
dent of the United States for at 
least 15 years. The Pennsylvania 
statute limited state welfare pay- 
ments to citizens of the United 
States. 

In both cases, three-judge dis- 
trict courts declared the statutes 
unconstitutional as violative of 
the equal protection clause of the 
14th amendment. Both Arizona 
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and Pennsylvania appealed to the 
United States Supreme Court, 
asserting that under the “special 
public interest” doctrine, a state 
could favor citizens over aliens in 
order to conserve limited welfare 
resources. The Supreme Court 
rejected the special public inter- 
est rationale and held that state 
statutes which deny welfare 
benefits to aliens solely on the 
basis of alienage or durational 
residency requirements are un- 
constitutional. 


The basis of the Court’s ruling 
was two-fold. First, the statutes in 
question were deemed to violate 
the supremacy clause because 
control over immigrations and 
nationality had been constitution- 
ally entrusted to Congress,? and 
Congress had pre-empted the 
field of regulation of aliens.4 Thus, 
Arizona’s and _ Pennsylvania's 
attempt to regulate aliens through 
a residency requirement was pre- 
cluded by the supremacy clause. 


The most significant aspect of 
the Graham decision lies in the 
fact that for the first time the Su- 
preme Court declared that classi- 
fications based on alienage are 
“inherently suspect” and there- 
fore subject to a stricter equal pro- 
tection test. Historically, two tests 
have been utilized to determine 
whether a legislative classifica- 
tion is violative of the equal pro- 
tection clause of the 14th amend- 
ment.> The first of these merely 
requires that the classification 
have a rational basis, i.e., that it 
be reasonably related to the 
attainment of a legitimate govern- 
mental purpose.® Under this test, 
a classification will be upheld, 
regardless of the legislature’s 
motive. 


Under the second and more 
stringent test, a classification will 


be deemed violative of equal pro- 
tection of the laws in the absence 
of a showing of a compelling state 
interest. Significantly, a compel- 
ling state interest has never been 
found in a Supreme Court case. 
Federal courts have held the state 
to the stricter standard only in 
those cases where the classifica- 
tion affects fundamental rights’ or 
where the classification is inher- 
ently suspect.® Previous court de- 
cisions had established that clas- 
sifications based on nationality® 
and race?!® were suspect. The Gra- 
ham opinion extended the cata- 
log of suspect classifications to 
include alienage. 

In holding alienage as a suspect 
classification, the Graham court 
relied in part on three earlier deci- 
sions. In Trauax v. Raich" the 
Supreme Court had struck down 
an Arizona statute which pro- 
hibited employers of more than 
five persons from employing more 
than 20% non-citizens. The court 
simply held the statute uncon- 
stitutional on the grounds that it 
violated the equal protection 
clause. In Takahashi v. Fish and 
Game Commission,}? a California 
statute which prohibited aliens 
from fishing within California 
coastal waters was struck down. 
The Graham opinion cited 
Takahashi approvingly for the 
proposition that “the power of a 
state to apply its laws exclusively 
to its alien inhabitants as a class 
is confined within narrow lim- 
Takahashi marked the 
decline of the “special public 
interest” doctrine. California had 
argued that seafoods were limited 
and that citizens had a greater 
right than aliens to exploit these 
resources. However, the Supreme 
Court held that conservation of 
seafood resources was not suf- 
ficiently compelling to justify 
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California’s practice of prohibit- 
ing lawfully admitted aliens from 
fishing for a living while permit- 
ting others to do so.'4 


The third decision upon which 
the Graham court relied was 
United States v. Carolene 
Products Co.,'5 a case involving 
a federal statute prohibiting the 
interstate shipment of filled milk. 
In Carolene, a footnote!® sug- 
gested that legislation adversely 
affecting a “discrete and insular 
minority” might necessitate “a 
more searching judicial  in- 
quiry.” Significantly, the “dis- 
crete minorities” discussed in the 
Carolene footnote referred to re- 
ligious, national, and racial minor- 
ities, but not to aliens. None- 
theless, the court in Graham 
held that aliens should now be 
included in the “discrete and 
insular minorities” concept. 


Graham spawned a number of 
lower federal and state court deci- 
sions which invalidated statutes 
that prevented aliens from obtain- 
ing public assistance and securing 
other forms of government lar- 
gesse. Of particular importance to 
aliens are two Florida cases. 
Machado Department of 
Health and Rehabilitative Ser- 
vices’? concerned Cuban refu- 
gees, who were not resident 
aliens, and who had been denied 
participation in the Florida 
medicaid program because of 
Florida Statute 409.266(1)(b). 
That provision read, in pertinent 
part, as follows: 


1. The department is au- 
thorized to provide medi- 
cal services through the divi- 
sion of family services to any 
person who 

(b) Is a citizen of the 
United States or has been a 
resident of the United States 
for at least twenty (20) years 
and resides in this state. 


The state medicaid program was 
available to citizens over the age 
of 65 who received old age 
assistance. The program provided 
a welfare recipient with an addi- 
tional allowance that was to be 
used exclusively for the purchase 
of drugs and medication. Aliens 
who had not resided in the United 
States for at least 20 years were 
excluded from enrolling in the 
program. A three-judge district 
court, relying on Graham, held 
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F.S. 409.266(1)(b) unconstitu- 
tional. The state’s concern for 
fiscal integrity was not deemed to 
be a sufficiently compelling jus- 
tification for restricting public 
assistance to citizens and aliens 
who had met state durational 
residency requirements. 

Diaz v. Weinberger,!® was an 
action brought by Cuban refugees 
(not resident aliens) and one resi- 
dent alien who had not resided 
continuously in the United States 
for five years. It challenged the 
constitutionality of federal eligi- 
bility requirements for aliens who 
wished to enroll in the supple- 
mental medical insurance plan of 
the medicare program. The sup- 
plemental medical insurance 
program paid a substantial part of 
the cost of physician’s services, 
home health care, diagnostic tests, 
and medical appliances. One-half 
of the cost of the supplemental 
insurance program was financed 
by monthly premiums paid by 
individuals 65 or older who chose 
to enroll. The Federal Govern- 
ment paid the remaining cost of 
the program. 

A federal statute’® disqualified 
all aliens from the program except 
those who were lawfully admitted 
for permanent residence and had 
resided in the United States con- 
tinuously for five years prior to 
making application for enrollment 
in the program. The plaintiffs 
alleged that the exclusionary 
clause discriminated invidiously 
against them in violation of the 
due process clause of the fifth 
amendment.2® The Diaz court 
declared the federal statute 
unconstitutional. The opinion 
noted that unjustifiable discrimi- 
nation against aliens was most 


pronounced in social benefit 
programs, like medicare, where 
the aliens’ lack of representation 
in the political process resulted 
in their exclusion from receiving 
benefits.?! 

The threshold question in Diaz 
was whether the court should 
utilize the compelling govern- 
mental interest test or the 
rational basis standard in deter- 
mining the constitutionality of the 
alien eligibility requirements. 
However, the court withheld 
deciding whether to apply the 
rationale of Graham that classifi- 
cation based on alienage are 
inherently suspect because of its 
conclusion that the five-year 
residency provision could not 
even meet the requirements of the 
rational basis test. The court was 
unable to find that the durational 
residency requirement for aliens 
was grounded in any rational jus- 
tification. Therefore, the entire 
statute, being found nonsever- 
able, was declared unconstitu- 
tional. 

Diaz is also significant because 
of its resolution of two compet- 
ing constitutional considerations. 
The Diaz opinion implied that 
fifth amendment due _ process 
considerations may take prece- 
dence over Congress’ constitu- 
tional power over aliens under 
Article I, §8. The Federal Govern- 
ment is bound, just as the state 
legislatures are bound, to demon- 
strate a compelling governmental 
interest to justify discrimination 
against aliens. 

Two other recent cases that 
have enlarged the rights of aliens 
deserve mention. In Sugarman v. 
Dougall,?2, the Supreme Court 
affirmed a New York district 
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court’s holding that a New York 
Statute prohibiting the employ- 
ment of aliens in the state civil 
service was _ unconstitutional 
under the equal protection 
clause. The Court, citing Gra- 
ham, applied the compelling 
state interest standard and added 
that “statutes that treat aliens dif- 
ferently from citizens require a 
greater degree of precision.”?* 
The Court concluded that New 
York had failed to show a compel- 
ling state interest to justify the sys- 
tematic exclusion of aliens from 
civil service employment. 


The same day as Sugarman, the 
Court decided In Re Application 
of Fre Le Poole Griffiths for 
Admission to the Bar.*4 The issue 
in Griffiths was whether an other- 
wise qualified applicant could be 
denied eligibility to take the state 
bar examination solely because he 
was an alien. The State of Con- 
necticut argued that an alien 
lawyer might ignore his respon- 
sibilities to his clients and the 
state in favor of the interests of 
a foreign power. The Court found 
that though the state did have a 
substantial interest in the qualifi- 
cations of those admitted to the 
legal profession, the Bar commit- 
tee did not establish that it must 
exclude all aliens from the prac- 
tice of law. Thus, the Connecticut 
Bar rule was struck down on the 
grounds that Connecticut's exclu- 
sion of aliens from the practice of 
law violated the equal protection 
clause of the 14th amendment. 


Graham and its progeny have 
greatly expanded the rights of 
aliens in securing governmental 
benefits. Under Graham, any 
classification based on alienage is 
“inherently suspect,” and the 
state or the Federal Government 
has the burden of proving that the 
classification is based on a com- 
pelling governmental interest. A 
mere claim of limited resources 
is not sufficiently compelling to 
justify legislative discrimination 
against aliens. 


Many jurisdictions have 
statutes in force that clearly dis- 


criminate against aliens.25 In 
numerous states, aliens are pro- 
hibited by statute from engaging 
in certain occupations and hold- 
ing certain employment. In the 
wake of the foregoing decisions, 
the constitutionality of these 
statutes is now doubtful. Except 
in narrowly limited  circum- 
stances, the government cannot 
bestow benefits and privileges 
upon citizens and deny them to 
lawfully admitted aliens. The 
Constitution requires that law- 
fully admitted aliens be treated on 
an equal basis with citizens. 0 
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CORPORATION, BANKING BUSINESS 


New Problems in Sale of Corporate Property: Who May Sell It? 


The Florida Supreme Court has 
recently given affirmation to the 
judicial doctrines of noninterven- 
tion into the areas of legislative 
wisdom and policy and to the 
strict and literal construction of 
regulatory acts. By doing so, the 
Supreme Court has raised doubts 
in many areas as to the ability of 
corporations and other business 
entities to buy, sell, exchange, or 
otherwise deal in their own real 
property without using the ser- 
vices of a licensed real estate 
broker or salesman. This situation 
arose in a divided court's decision 
overturning a unanimous Second 
District Court of Appeal holding 
in the case of Florida Real Estate 
Commission v. McGregor 268 So. 
2d 529 (Fla. 1972). 

The case arose out of a com- 
plaint filed by the Florida Real 
Estate Commission in the Circuit 
Court of Hillsborough County, 
seeking restrain’ certain 
activities and operations of the 
defendant, Mid-State Homes, 
Inc., and two of its employees, 
Messrs. Bigsby and Bullara. Mid- 
State was a corporation generally 
engaged in a business of purchas- 
ing and servicing mortgages on 
real property. At the time of the 
filing of the commission’s com- 
plaint, Mid-State had approx- 
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imately 3200 accounts in_ its 
Florida’ district aggregating 
approximately $22,000,000 in 
mortgage receivables. In the 
course of its regular business, 
Mid-State obtained title to real 
property through foreclosure of its 
mortgages or by receiving deeds 
in lieu of foreclosure. Bigsby and 
Bullara were full-time salaried 
employees of Mid-State who 
devoted approximately 15 percent 
of their time to getting purchasers 
for the real property for which 
Mid-State title. The 
two employees were not officers 
or directors of Mid-State and they 
received no bonus or commission 
for their activities on behalf of 
Mid-State in selling off the corpo- 
ration’s properties. 


The issue before the appellate 
court was whether the trial court 
had erred in deciding that the 
activities of Bigsby and Bullara on 
behalf of Mid-State were not 
activities within the contempla- 
tion of the term “real estate broker 
or salesman” as defined in the 
Florida Real Estate License Law 
(F.S. §475.01), requiring such per- 
sons to register and be licensed 
by the commission. 


The Second District Court of 
Appeal in a unanimous decision, 
Florida Real Estate Commission 
v. McGregor 254 So. 2d 566 (2d 
D.C.A. Fla. 1971), held that the 
transactions conducted by Mid- 
State, Bigsby, and Bullara were 
not within the purview of the Real 
Estate License Law. The legisla- 
tive intent as ascertained by the 
court and evidenced by the Flor- 
ida Real Estate License Law was 
not to subject these peripheral 
activities to the regulatory provi- 
sions of the law, especially in the 
absence of fraud and deceit. The 
court stated that the absence of 


bonuses or commissions paid to 
Bigsby and Bullara, along with the 
incidental nature of these transac- 
tions to the overall business of 
Mid-State, factually exempted 
those actions from the legislation 
and the registration and licensing 
requirements of the act. 


The district court of appeal 
quoted with approval the lan- 
guage of Brod v. Jernigan, 188 So. 
2d 575 (2d D.C.A. Fla. 1966), stat- 
ing that the purpose of the law 
was to “protect the public by per- 
mitting only those who possess 
special qualifications of aptitude, 
ability, and integrity to engage in 
a business” and that the “ad- 
ministrative processes of the com- 
mission should be aimed at 
the dishonest and unscrupulous 
operator, one who cheats, swin- 
dles, or defrauds the general pub- 
lic in handling real estate trans- 
actions.” Thus, the purpose of the 
Real Estate License Law is to 
guard against acts of fraud, 
deceit, or transactions of an 
“unscrupulous nature” in real 
estate. 


From the adverse ruling of the 
Second District Court of Appeal, 
the commission petitioned the 
Supreme Court by writ of cer- 
tiorari alleging conflict between 
the lower court’s decision and 
other Florida case law, holding 
that the plain language of licens- 
ing statutes governs adjudication 
of a particular matter, making it 
an improper judicial conclusion to 
hold “that the legislature did not 
mean what it said.” 


The Supreme Court, in a four- 
to-three decision written by 
Justice Ervin, first digested the 
lengthy F.S. §475.01(2) to the core 
essentials, defining real estate 
brokers and salesmen as “every 
person who shall take any part 
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in the procuring of... 
purchasers . . . of the real prop- 
erty . . . of another,” excluding, 
however, attorneys handling clos- 
ings, the preparation of instru- 
ments, executors, owners, etc., 
and “one officer of every corpora- 
tion engaged in the sale of its own 
properties who shall be its presi- 
dent unless otherwise provided in 
its charter or bylaws, if said corpo- 
ration shall not otherwise be 
classed as a real estate broker or 
salesman.” The Supreme Court 
concluded that the decision of the 
district court of appeal in purport- 
ing to construe the intended 
meaning of the statute ignored the 
plain language of the act and 
effectively legislated an excep- 
tion favoring the two employees 
of Mid-State by permitting them 
to serve in the role of real estate 
salesman for their employer with- 
out being licensed. The court 
added that by making such a 
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legislative exception, unlicensed 
employees of individual em- 
ployers could sell their employ- 
ers’ property, which could “open 
new avenues for evasion and un- 
fair competition to licensed real 
estate brokers and salesmen.” 

The court added that “the lan- 
guage [of the statute] which is per- 
tinent to the case is admittedly 
broad but is equally clear and 
unambiguous. No resort need be 
made to the general rules of judi- 
cial interpretation to understand 
it. It is plain and simple English 
and is the duty of the courts to 
apply the literal meaning of the 
language” (citing Alligood ov. 
Florida Real Estate Commission, 
156 So. 2d 705 (2d D.C.A. Fla. 
1963)). The Supreme Court made 
it clear that “it is the act itself, 
i.e., the real estate service per- 
formed . . . and notits degree or 
effect or its incidental relation- 
ship to the corporate business as 
a whole [which] determines 
whether there is a statutory vio- 
lation.” The fact that no bonus or 
commission was paid to the 
employees was unimportant 
because of the fact that the 
employees were compensated by 
salary. The court felt that to make 
such a holding would judicially 
create a loophole in the statute 
(the licensing statute requiring 
only “a consideration paid or 
promised to the one performing 
the real estate services’). 


New Problems Created 


In not attempting to judicially 
create “reasonable” exceptions to 
the Florida Real Estate License 
Law, and by the commission’s 
actions seeking to curb and lessen 
the number and extent of pure vio- 
lations of the statute, new prob- 
lems are facing construction 
lenders, condominium develop- 
ers, business brokers, businesses 
which own or deal in their own 
real property, and the attorneys 
who represent them. For instance, 
new high interest rates have 
forced condominium developers 
and their construction lenders to 
take a very close look at the cost 


of construction projects. Con- 
dominium developers have found 
that one way to cut costs is in the 
area of brokers’ or salesmen’s fees 
in the sale of condominium units. 
During periods when loans were 
available at low to medium 
interest rates, a condominium 
developer would often enter into 
brokerage agreements with an 
independent brokerage firm to 
handle the selling of the con- 
dominium units to be constructed. 
Commissions for the broker 
would generally run between 2% 
to 5% percent of the purchase 
price of each condominium unit. 
Prior to the holding of the Su- 
preme Court, a condominium 
developer could cut his soft 
costs by using his own employ- 
ees to sell the units to indi- 
vidual purchasers. In a typical 
$5,000,000 construction loan, the 
savings could run $200,000 and 
more to the developer. Now, how- 
ever, the condominium developer 
is going to have to hire an inde- 
pendent brokerage firm to handle 
the sale of its units and thus incur 
an increase in costs or employ as 
employees of the corporation 
registered licensed real estate 
salesmen. In any event, the 
developer is not going to be able 
to use his existing unlicensed 
employees to sell condominium 
units. 


Another method by which the 
condominium developer could 
satisfy the legal requirement 
without hiring independent 
licensed salesmen would be to 
elect an employee an officer of the 
corporation and then designate 
that officer as the only one who 
could sell the corporation’s real 
property. Such a remedy would 
only be a temporary relief to the 
developer, because if the de- 
veloper has more than one proj- 
ect proceeding at the same time 
or if he is attempting to sell more 
than one piece of real property 
located in different parts of the 
state, the logistical and economic 
aspects of such a solution would 
be impractical—not to mention 
the lessening of the authority of 
the corporate president to deal 
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with the corporation’s real prop- 
erty. 
A third alternative for the 
developer would be to register 
with the commission as an active 
corporate real estate broker. This, 
however, would be expensive in 
the area of time consumed and 
would subject the developer to 
the disciplinary powers of the 
Real Estate Commission. In 
addition, the developer would 
have to obtain a licensed active 
real estate broker to serve as an 
officer or director of his cor- 
poration, and he would still have 
to hire licensed real estate sales- 
men to promote the sale of his con- 
dominium units. The only advan- 
tage in this alternative would be 
the benefit to the licensed real 
estate salesmen employed by the 


‘corporation whose employment 


time under the developer/broker 
would be credited toward the 
apprenticeship required by the 
law to become a broker. Employ- 
ment time of a licensed salesman 
with a nonbroker is not so cred- 
ited. 


Construction Lender 


The construction lender, when 
faced with the underwriting of a 
condominium construction loan, 
is faced with two alternatives: 

(1) To require an independent 
brokerage firm to handle the sales 
of the borrower/developer’s proj- 
ect, thus increasing the amount 
of the loan (which might be 
extremely hard to justify in tight 
money times and/or if the contem- 
plated project is already close to 
“safe” loan to value ratios) or 

(2) Loan a lesser amount and 
require nothing more in this area, 
letting the developer use its own 
unlicensed employees to sell the 
condominium units to the public. 
This, of course, results in the 
assumption of risk by the lender 
and the developer that the com- 
mission could obtain an injunc- 
tion halting the sale of the con- 
dominium units until such time 
as the developer complies with 
the Real Estate License Law. 

In addition to the lender’s and 
developer’s problems mentioned 
above, the decision also raises 
doubt in the area of corporations 
dealing with their own properties. 
By a literal reading of the statute, 
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and an expression of the court’s 
willingness to read the statute in 
an extremely strict manner, one 
could state that a corporation’s 
property can only be sold through 
its president or another one per- 
son designated in the charter or 
bylaws (F.S. §475.01(2)) and that 
that person may be the only one 
in the corporation who may actu- 
ally negotiate the sale of the cor- 
poration’s property. In a corpora- 
tion which could be classed as a 
“dealer” in real property, with 
several transactions going on 
simultaneously, the impact of the 
decision could be to require such 
a corporation to conduct its deal- 
ings through licensed real estate 
brokers or salesmen. 


The decision could also be 
interpreted as impliedly overrul- 
ing the U.S. Fifth Circuit’s deci- 
sion in Hughes v. Chapman, 272 
F. 2d 193 (5th Cir. 1960), where 
media or business brokers were 
exempted from the requirements 
of the act. That case dealt with 
the sale of a radio station, the total 
assets of which included a 99-year 
lease. It could be maintained by 
the commission that regardless of 
how incidental the real property 
asset is in the overall asset picture 
of a going concern which is the 
subject of a particular sale, the 
inclusion of the real property asset 
constitutes action within the pur- 
view of the statute and as such 
becomes a sale of an interest in 
real property. This would require 
that the business broker be also 
a real estate broker in order that 
his commission might be col- 
lected. 


Perhaps the most interesting 
aspect of this case is the role of 
the Real Estate Commission 
itself. As the Second District 
Court of Appeal stated, the pro- 
cesses of the commission should 
be aimed at the “dishonest and 
unscrupulous operators who 
cheat, swindle, and defraud the 
general public in handling real 
estate transactions.” Along with 
the responsibility of registering 
and licensing real estate salesmen 
and brokers and conducting the 
necessary examinations and tests 
and background inquiries, that 
statement summarizes the role 
that the public has conceived for 
the commission. It may also have 


been the role that the legislature 
intended by its emphasis in the 
license law on the requirements 
of becoming a real estate broker 
or salesman and the procedures 
for registration, licensing, suspen- 
sion, revocation, and review pres- 
ent in the act; and it has been 
maintained that the strongest 
method of enforcement of the act 
has been in the provision of 
F.S. §475.41 which invalidates 
the commission contracts of 
unlicensed real estate salesmen 
and brokers. McGregor, however, 
shows the commission in a more 
active and vigilant role, seeking 
a restraint of any act or action 
which violates the literal lan- 
guage of the statute, regardless of 
the harm to the public, the lack 
of fraud, deceit, or “unscrupulous 
behavior.” The commission ap- 
pears to be breaking out of its 
minimal licensing and registra- 
tion functions and is actively 
attempting to weed out violations 
of the license law. 


The Supreme Court, in render- 
ing its decision, refused to discuss 
its wisdom. Instead, it applied the 
facts to the literal language of the 
statute, leaving to the legislature 
the responsibility of creating 
exceptions. The legislature has 
twice created exceptions to the 
statute: (i) as to certain lessors of 
condominiums (F.S. §475.131) 
and (ii) as to certain managers of 
hotels, motels, and apartment 
buildings (F.S. §509.241 (5)), the 
Florida courts having already 
applied the terms of the Real 
Estate License Law to apartment 
rental agents and corporate man- 
agers working for more than 
one owner. Florida Real Estate 
Commission v. Reliable Rental 
Agency, Inc. 209 So. 2d 675 (3d 
D.C.A. Fla. 1968). 


Until the legislature acts to 
create an additional exception to 
the Real Estate License Law con- 
cerning incidental transactions or 
the sale of property by corpora- 
tions, it appears that those most 
likely to benefit from the Supreme 
Court’s decisions are those 
thousands of students, house- 
wives, mechanics, and shop clerks 
who are attending courses at the 
community colleges around the 
state which will enable them to 
take the Florida real estate sales- 
man’s test. a) 
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TAX LAW 


RAATTAMA 


Exclusion of Scholarships and Fellowship Grants from Gross Income 


Section 117 of the Internal 
Revenue Code! provides that an 
individual’s gross income will not 
include amounts received as a 
scholarship or a fellowship grant 
at an educational institution. This 
exclusion covers amounts re- 
ceived for travel, research, cleri- 
cal help or equipment which is 
incident to the scholarship or fel- 
lowship grant. The excluded 
amount does not, however, cover 
amounts received for teaching, 
research or other services in the 
nature of part-time employment 
required as a condition to receiv- 
ing the scholarship or fellowship 
grant. 

The Code does not limit the 
amount that is excluded from 
gross income for degree can- 
didates, except for those amounts 
received for part-time employ- 
ment as discussed above. Con- 
sequently, a degree candidate at 
an educational institution may 
exclude the entire amount 
received as a scholarship. For 
nondegree candidates, the Code 
limits the excluded amount to 
$300 per month for a maximum 
of 36 months. For example, if stu- 
dent A, a nondegree candidate, is 
receiving a scholarship of $400 
per month, he will report as gross 
income only $100 per month. If 
his scholarship continues for 
three years, he will be required 
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Tax Section. Mr. Raattama writes Tax 
Law Notes this month on behalf of the 
Tax Section, Samuel C. Ullman, editor, 
and E. Jackson Boggs, chairman. 
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to include in gross income a total 
of $3,600 (i.e., $100 per month for 
36 months), and may exclude from 
gross income a total of $10,800 
(i.e., $300 per month for 36 
months). 

Section 1.117-2(a) of the Treas- 
ury Regulations provides that 
amounts received as compensa- 
tion for services will be included 
in gross income. For example, 
assume that student B receives 
$300 a month as a scholarship 
from X University. If B is required 
to perform part-time teaching ser- 
vices, the Regulations require B 
to include in gross income that 
portion of his $300 a month which 
would be considered the rate of 
compensation ordinarily paid for 
similar services. If B would 
normally (i.e., without the 
scholarship) be paid $200 per 
month for the part-time teaching, 
he will be able to exclude only 
$100 from his gross income. 


In addition to the limitation on 
the amount a nondegree can- 
didate may exclude from gross 
income, the Code requires that 
the grantor of the scholarship or 
fellowship grant must be (1) an 
organization described in Section 
501(c)(3) which is exempt from tax 
under Section 501(a); (2) a foreign 
government; (3) an international 
organization created and operated 
pursuant to the Mutual Educa- 
tional and Cultural Exchange Act 
of 1961; or (4) the United States 
or any political subdivision. 


The discussion thus far has con- 
sidered the requirements set out 
in the Code for excluding amounts 
received as a scholarship or fel- 
lowship grant. Unfortunately, 
neither the Code nor the Regula- 
tions provides a definition of a 
scholarship or fellowship grant. 
Because of this deficiency, the 


status of many scholarships and 
fellowship grants as excluded 
from gross income is unclear. In 
fact, the failure to provide a defini- 
tion has recently resulted in a sub- 
stantial amount of litigation. Most 
of the cases have involved 
stipends received by medical 
interns and residents while com- 
pleting their internship or 
residency. The issue is not, how- 
ever, limited to the medical pro- 
fession. The remainder of this arti- 
cle will consider some of these 
recent cases and the factors that 
have been used to distinguish tax 
exempt from taxable scholarships 
or fellowship grants. 


Generally 


The Supreme Court, in Bingler 
v. Johnson, et al.,? set out a defini- 
tional framework into which 
scholarships and_ fellowships 
must fit if they are to qualify under 
Section 117.8 

In Bingler, the Supreme Court 
rejected the Third Circuit’s hold- 
ing that the restrictions contained 
in Section 117 were the only limi- 
tations on an exclusion of all funds 
received by students to support 
them during the course of their 
education. The opinion included 
a definition of “scholarships” 
which has been read into the 
statute in subsequent decisions of 
lower courts. 

Bingler involved payments to 
three Westinghouse Electric 
Company employees to assist 
them in completing Ph.D. de- 
grees. Westinghouse instituted 
a program whereby any employee 
who had completed preliminary 
requirements for his doctorate 
degree could apply for an educa- 
tional leave to work on his disser- 
tation at Carnegie-Mellon Uni- 
versity or the University of 
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Pittsburgh. If granted an educa- 
tional leave, the employee would 
devote his full time and attention 
to the dissertation and receive 
from Westinghouse a specified 


portion of his regular salary 
(usually 70% to 90%) plus an addi- 
tional living allowance depend- 
ing on the size of his family. They 
also retained seniority status and 
all fringe benefits, such as insur- 
ance and stock option privileges. 
The employee was required to 
submit progress reports and agree 
in writing that upon completion 
of the program he would work for 
Westinghouse for a_ two-year 
period. 


The taxpayers in Bingler par- 
ticipated in this program and were 
paid a portion of their regular 
compensation. In computing 
gross income, they excluded 
amounts received from Westing- 
house as being tax exempt un- 
der Section 117. The Internal 
Revenue Service took the position 
that none of the amounts received 
qualified as scholarships. After 
losing in the district court, the tax- 
payers appealed to the Court of 
Appeals for the Third Circuit. In 
reversing the district court, the 
Third Circuit held that the Regu- 
lations under Section 117 relied 
on by the district court* were 
invalid in that they went beyond 
the requirements of the Code pro- 
visions. 


The Supreme Court held that 
the Regulations were valid and 
merely supplied definitions 
omitted by Congress. The Regula- 
tions were found to be in accord 
with the “ordinary under- 
standing” of scholarships, i.e., 
they are relatively disinterested, 
no strings attached, educational 
grants, with no requirement of any 
substantial quid pro quo from the 
recipients. Hence the Court con- 
cluded that (1) Congress meant to 
include in Section 117 only 
scholarships fitting within the 
general understanding of that 
term described above, and (2) 
what the taxpayers had received 
was taxable compensation and not 
a scholarship. 


Since Bingler decision, many 
courts have cited the general 
definition of a scholarship 
developed in that case. For 
instance, in Victor C. Ide, Jr., et 
al. v. U.S.,5 a district court con- 
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cluded that General Motors’ inter- 
est in the students to which it 
granted scholarships was more 
than the “disinterest generosity” 
allowed by the Supreme Court in 
Bingler. Therefore the amounts 
received were taxable to the stu- 
dents. 

Ide_ involved students 
General Motors Institute, which 
is an accredited degree-granting 
undergraduate college, operated 
by the General Motors in conjunc- 
tion with the University of 
Michigan. The Court found that 
there was no future work or 
obligations of work from the stu- 
dents in exchange for the 
scholarships (i.e., there were no 
strings attached) as was found 
in Bingler, still de- 
nied “scholarship” treatment to 
amounts paid by General Motors 
because General Motors was not 
“relatively disinterested” in the 
students. The Court said that the 
General Motors program was 
aimed at obtaining a “future cadre 
of engineers.” Although General 
Motors received no direct benefit 
and there were no reciprocal 
obligations, amounts paid were 
taxable because of the grantor’s 
indirect and hoped-for benefit 
(i.e., qualified engineers). 

The Ide case is indicative of the 
relationship that must be main- 
tained if amounts paid to students 
are to qualify as scholarships. 
Since the Supreme Court’s deci- 
sion in Bingler, cases like Ide 
have looked closely at the rela- 
tionship between the grantor and 
the student. If any “strings” were 
found attached to the scholar- 
ships, they have generally failed 
to qualify under Section 117. 


Although Bingler has estab- 
lished general guidelines that 
must be met under Section 117, 
there are many other cases which 
add to the “common  under- 
standing” of a scholarship as set 
forth in the Bingler guidelines. 
Following is a discussion of 
several of these cases, grouped 
according to fact situations. 


Obligations After Graduation 


If a student receives money to 
be used for completing his 
education, and he has agreed to 
work in a certain job or area after 
graduation, the money will prob- 
ably be considered as being paid 
for the primary benefit of the gran- 
tor (although indirect) and not 
primarily to assist the student in 
completing his education. The 
Tax Court recently held in Jerry 
S. Turem® that such payments will 
not be considered a scholarship 
exempt from gross income. This 
is unlike the Bingler situation 
where the student agreed to work 
for the specific employer from 
whom he had received the 
scholarship. In Turem, the stu- 
dent agreed to work in a rural 
school as a county employee, but 
received an educational grant 
from the federal and state govern- 
ments. The court found that the 
grant was not a_ scholarship 
because it was paid to enhance 
and supplement the educational 
leave program of the county and 
therefore in the nature of compen- 
sation to work for the county, even 
though not paid by the county. 
This situation may arise, for 
instance, if an education student 
agrees, in exchange for a scholar- 
ship from a teacher's association, 


DAYTONA DATA CENTER 
P. O. Box 2119 
Daytona Beach, Florida 32015 


Price $1.50 Per Set Prepaid, or, 10 For $12.50 


ORDER FOR LOAN 
AMORTIZATION SCHEDULE 


In and Out Same Day 


Amount of Loan 


Interest 
> Rate 


% 


Term of 
Loan 


Month of 


Monthly Add’! 
Payment 1st Paym't 


Sets 
$1.00 ea. 


0 Monthly 


O Quarterly Annual 


Show month of lst payment if Dec. 31st totals are desired 
Semiannual 


Unless indicated, schedules will be monthly including interest 


0 Includes Interest 
O Plus Interest 


673 


| 
{ 
> 
| 
} 
1) 
2 
| 
"a 
‘it : 
| 
¥ 
4 
| 
— 
| 
f 
‘ 
: \ 
: 
{ 
| 
| 
| 


TAX LAW NOTES—scholarships and fellowship grants 


to teach in a certain geographical 
area or to teach a particular subject 
matter. 

A problem may also arise where 
an educational loan is forgiven 
upon the borrower's agreeing to, 
for example, teach school. The 
loan amounts forgiven may not be 
treated as scholarships because 
the borrower is obligated to work 
in exchange for the loan’s being 
forgiven.” 

Denial of scholarship treatment 
has also occurred where stipends 
were paid by the Federal Govern- 
ment (Department of Health, 
Education and Welfare) through 
local school boards for the pur- 
pose of training teachers. It has 
been held on such facts that the 
local school board was the grantor 
and prime beneficiary, and that 
the amounts paid were not 
excluded from gross income as 
scholarships.® 


Services Performed 


The classic example of services 
performed while receiving a 
scholarship is the medical intern’s 
stipend. Although the purpose of 
the intern program is the intern’s 
education and training, stipends 
have been held to be paid to serve 
the interest of the grantor (usually 
a hospital) in securing medical 
personnel. A close analysis is 
required to determine whether 
the amounts are paid primarily to 
further the interest of the grantor 
or the medical intern. The same 
close analysis is needed for 
scholarships in other areas where 


the student is performing any kind 
of service (such as research, writ- 
ing, etc.) for the grantor. 

The exclusion of stipends paid 
to medical interns for work in hos- 
pitals has been the principal 
source of litigation in this area. 
The decisions are, however, 
applicable to other areas because 
they usually mention the relation- 
ship between the recipient and 
the grantor. A recent case upheld 
the excludability of stipends paid 
to residents where the services 
were performed (1) in a teaching 
hospital, (2) under close supervi- 
sion of facility members, (3) 
patients did not pay for services, 
and (4) the most significant factor 
was that the services could have 
been performed without the resi- 
dents.® The Court implied that the 
residents did not have the appear- 
ance of employees. This may be 
contrasted with the majority of 
cases dealing with interns and 
residents (finding the stipends 
taxable) where additional doctors 
would have to be retained to do 
the work done by the students. In 
these cases the students had the 
appearance of employees. 

An analogy may be drawn 
between the interns and other stu- 
dents who are performing ser- 
vices of any nature in exchange 
for amounts paid. For instance, if 
research projects are required, 
amounts paid will not be excluded 
from gross income if the project 
is contracted for by the grantor 
and the grantor would otherwise 
retain employees to complete the 
research. 
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Generally, if there are no 
strings attached to a scholarship 
or fellowship, it will probably 
be considered a scholarship, and 
excludable from his gross in- 
come. See, however, Ide where 
amounts were deemed not to be 
scholarships even though there 
was nothing required of the reci- 
pient. If there are any obligations 
on the part of the student in return 
for the scholarship, even though 
all students in the particular disci- 
pline may be required to fulfill 
similar obligations, the scholar- 
ship may not be excludable from 
gross income. 

Incidental benefits accruing to 
the grantor will not affect the taxa- 
bility of the scholarship.4! For 
instance, research completed by 
a student which benefits a grantor 
will not usually affect the taxabil- 
ity of the scholarship unless the 
particular research was _pre- 
scribed and required by the 
grantor as a condition of the 
scholarship. 


When Work Is Required 


Normally, any work required of 
the recipient will cause amounts 
to be considered compensation. 
The Treasury Regulations!” mod- 
ify this rule in providing that work 
required by all degree candidates 
as condition to receiving a degree 
will not be considered work that 
causes the scholarship to be 
included in gross income. The 
Internal Revenue Service has 
altered this modification by ruling 
that money received from work 
required for a degree by all can- 
didates is nevertheless includable 
where such work is at the direc- 
tion, supervision of the employer, 
benefits the employer, and the 
work is similar in nature to that 
of a regular employee. Con- 
sequently, even if work is 
required of all degree candidates, 
money received with respect to 
such work may be includable in 
gross income.’* An _ analysis 
should be made to determine 
whether the primary purpose of 
the payment is to benefit the stu- 
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dent or the employer and the 
nature of the work performed. 
Whether an amount paid to a 
student qualifies under Section 
117 will depend on all surround- 
| ing facts and circumstances. In 
i | analyzing a payment to a student 
t| for purposes of determining 
| whether it should be included in 
gross income, the many cases 
interpreting various factual situa- 
tions should be reviewed. A case 
with similar facts which can be 
| relied upon may be found. If a 


similar case is not found, the 
general concepts laid down by the 
Supreme Court in Bingler will 
apply to most situations involv- 
HT ing scholarships and fellowship 
} grants. O 


FOOTNOTES 


1A]l section references are to the Inter- 
nal Revenue Code of 1954, as amended, 
unless otherwise indicated. 
' 2394 U.S. 741, 89S. Ct. 1439, 69-1 USTC 
99348 (1969). 

3There appears to be no definitional dis- 
tinction between scholarship and fellow- 
ship grants except that the latter need not 
be received at an educational institution. 
See Section 117(a)(1)(A) and (B). There- 
fore, references in this note to scholarships 
| should be considered applicable to fellow- 
ship grants as well unless otherwise spe- 
cifically noted. 


‘Treas. Reg. §1.117-4(c); amounts rep- 
resenting “compensation for past, pres- IF YOUR LAW LIBRARY 
ent or future services” and amounts DOESN'T LOOK LIKE THIS, 
“paid . .. to . . . an individual to en- YOU'RE 
' able him to pursue studies or research MISSING 
primarily for the benefit of the grantor,” SOMETHING. 
are not excludable as scholarships. 
s F. Supp. , 73-2 USTC 
49552 (W.D. Mich. 1973). And your legal research may be suffer- 
ing as a result. We found out long ago 
®Robert W. Willie, 57 T.C. 383 (1971). that all the answers aren't in Southern 
is Reporter. The source material Ameri- 
1See Stephen L. Zolnay, 49 T.C. 389 can Legal Research consults for our 
clients (more than 100,000 law vol- 
1° reas. Reg. §1.117-2(a)(2). umes) just might hold the key for 


Rul. 72-218, I.R.B. (1973-20, 8). 


your super-tough case, too. 


That’s the reason we can say that 


American Legal Research Finds All 
Sf oundation The Law You Need To Know. 
Legal Research AMERICAN LEGAL RESEARCH —— 
—, Florida's oldest and best legal research 
Memoranda Preparation service. 
0. Box Br. 5415 S.W. 13th Street, 
Gainesville, Florida 32601. 
(305) 279-0656 24 hours daily 904-373-0045 24 hours a day 
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LABOR LAW 


ZINOBER 


Multiplicity of Forums: Respondent’s Dilemma 
in Employment Discrimination Cases—Part II 


The thesis advanced in Part I 
of this two-part article was that 
passage of Title VII of the Civil 
Rights Act in 1964 stimulated a 
proliferation of statutes, regula- 
tions and orders at all levels of 
government, many of which over- 
lapped each other in subject mat- 
ter jurisdiction and remedial 
effect. The net effect of this pro- 
liferation of new standards, as 
well as the resurrection and 
revitalization of some old law, has 
been the placing of respondents 
in employment discrimination 
actions in jeopardy of having to 
defend the same alleged acts of 
employment discrimination in 
several distinct forums, often con- 
currently, but rarely in a coor- 
dinated fashion. 

Three forums were discussed in 
Part I: the Equal Employment 
Opportunity Commission, state 
and local fair employment prac- 
tice agencies and the United 
States Department of Justice. 
Several other forums exist whose 
processes may be invoked by 
alleged discriminatees simultane- 
ously with those listed above. 

I. The United States Department 
of Labor. 


Peter W. Zinober is associated with 
the firm cf Carlton, Fields, Ward, 
Emmanuel, Smith & Cutler in Tampa. 
He has B.A. and J.D. degrees from the 
University of Florida and was 
admitted to The Florida Bar in 1969. 
He received the LL.M. degree in labor 
law from George Washington Univer- 
sity in 1971 and served in the office 
of the Solicitor of the Department of 
Labor and the office of the General 
Counsel of NLRB. 

This is the second part of a discus- 
sion, part 1 of which appeared in the 
August 1973 Journal. He authors the 
column this month on behalf of the 
Committee on Labor Relations Law, 
John-Edward Alley, chairman, Guy O. 
Farmer I1, editor. 
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A. Age Discrimination in 

Employment Act of 1967. 

Although Title VII does not 
prohibit discrimination in em- 
ployment on the basis of age, 
the Age Discrimination in Em- 
ployment Act (ADEA)! accom- 
plishes that function. Adminis- 
tered by the Secretary of Labor, 
it protects individuals between 
the ages of 40 and 64 from dis- 
criminatory employment prac- 
tices based upon their ages. The 
coverage of the ADEA tracks that 
of Title VII prior to 1972. Covered 
entities are employers within 
interstate commerce having 25 or 
more employees, labor organiza- 
tions with 25 or more members 
(on or after July 1, 1968) and 
employment agencies. Not in- 
cluded as employers within the 
meaning of that Act are the 
Federal Government, and state 
and local governments.2, Under 
Section 7(c) of the ADEA ag- 
grieved individuals may file civil 
actions in federal district court for 
such legal or equitable relief as 
is provided for in the Act. 
However, once the Secretary of 
Labor files suit under this Act in 
behalf of a complaining party, the 
right of such person to insti- 
tute his own private action ter- 
minates.2 If an aggrieved in- 
dividual has filed a civil action 
after observing the 60-day notice 
provision specified in Section 
7(d), the Secretary of Labor would 
not subsequently file a duplica- 
tive action against the same 
respondent, if his enforcement of 
this Act is reflective of his policies 
under the Fair Labor Standards 
Act. But nothing in the statute 
itself prohibits it. 

Although §§7(d)(2) and 14(b) of 
the ADEA describe machinery for 
temporary deferral to the pro- 
cesses of state agencies adminis- 


tering statutes prohibiting dis- 
crimination in employment on the 
basis of age, this would not af- 
fect actions arising in Florida un- 
der the ADEA. Florida law only 
prohibits such discrimination as 
practiced against state or county 
employees,‘ a class of individuals 
specifically excluded from the 
coverage of the ADEA: Thus, 
Florida respondents could expect 
no conflicting or duplicative 
litigation by state and federal 
agencies in this area. 


B. Executive Order 11141.8 

This Executive Order con- 
stitutes the expression of an offi- 
cial federal policy against dis- 
crimination by contractors and 
subcontractors engaged in the 
performance of federal contracts 
on the basis of age for prohibited 
reasons specified in the order. It 
is administered initially by the 
contracting officers of federal 
departments and agencies. Ad- 
ministration is overseen and 
coordinated by the Office of 
Federal Contract Compliance 
(OFCC), U.S. Department of 
Labor. Its thrust is more advisory 
than mandatory, however, as seen 
in contrast to Executive Order 
11246. 


C. Executive Order 11246, as 
Amended by Executive Order 
11375.7 

Executive Order 11246, as 
amended, prohibits discrimina- 
tion on the basis of race, color, 
religion, sex® and national origin 
by government contractors and 
subcontractors meeting certain 
minimum dollar requirements. 
The Executive Order requires 
federal contractors to include 
specified language in their own 
contracts, and in every subcon- 
tract let under their federal con- 
tracts, and additionally requires 
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certain attirmative action pledges 
to be made during the bidding 
process. Failure to include these 
prescribed phrases and/or the 
appropriate affirmative action 
proposal may result in disqualifi- 
cation of an otherwise low bidder 
on particular contracts above 
a certain monetary level. In 
addition, the Executive Order 
requires compliance reports to be 
filed by contractors, as well as 
their subcontractors, indicating 
the extent to which compliance 
with the stated affirmative action 
goals in the contracts or bids has 
been achieved, and if it has 
not been achieved, the reasons 
therefor. 

Under this Executive Order, 
the Secretary of Labor, through 
the OFCC, has been given the 
power to publish the names of 
noncomplying contractors or 
unions, to recommend lawsuits by 
the Justice Department to compel 
compliance, to recommend action 
by EEOC or the Justice Depart- 
ment under Title VII, to recom- 
mend criminal actions by the 
Justice Department for furnish- 
ing false information to federal 
agencies, to cancel the contracts 
of noncomplying employers 
or to blacklist noncomplying 
employers from future govern- 
ment contract work until they 
have demonstrated the willing- 
ness to comply with the order. 
Although no contract has yet been 
cancelled by the OFCC for non- 
compliance with EO 11246, the 
potential power in this agency for 
administering equal employment 
standards is awesome. Witness, 
for example, its controversial 
“Philadelphia Plan,” which set 
numerical “ranges” for the hiring 
of minority workers in seven con- 
struction trades in roughly the 
same proportions which these 
minorities occupied in the 
available work force in the 
Philadelphia metropolitan area.® 
Failure to agree to meet such 
ranges disqualifies a contractor 
from bidding and, if he is already 
a successful bidder, subsequent 
failure to achieve the ranges 
agreed to creates a default under 
the contract unless it can be 
shown that good faith efforts were 
made to meet the prescribed 
ranges. 

Although the remedies for vio- 
lation of the provisions of this 
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Executive Order are often quite 
different from those prescribed 
under Title VII, the EEOC and 
the OFCC have recently accorded 
official recognition to the com- 
mon ground in their respective 
enforcement powers, and have 
endeavored to avoid duplicative 
proceedings.’® It should be noted 
that there are no private rights 
capable of enforcement in federal 
district court under these Execu- 
tive Orders. 


D. Equal Pay Act of 1963. 

The Equal Pay Act (EPA) 
amended Section 6 of the Fair 
Labor Standards Act.!! It pro- 
hibits wage discrimination based 
upon sex, and is administered by 
the Wage and Hour Division of 
the Department of Labor. Its 
enforcement scheme is essen- 
tially that found in the Fair Labor 
Standards Act, as well as that 
found inthe ADEA. Thus, respon- 
dents could expect to be sued in 
federal district court under this 
Act either by the Secretary of 
Labor or by an aggrieved indi- 
vidual, but not simultaneously 
by both. 

Inasmuch as discrimination in 
wages based upon sex amounts to 
sex discrimination as defined 
under Title VII, there is a direct 
overlap between the jurisdictions 
of the Department of Labor and 
the EEOC. An accommodation in 
this regard has already been 
reached by the two agencies. 
Under the EEOC’s Rules and 
Regulations, Section 1604.7, ac- 
tions arguably subject to both 
the EPA and Title VII are nor- 
mally transferred to the Wage 
and Hour Division prior to in- 
vestigation. In cases where the 
EEOC proceeds to investigate a 
wage discrimination case argu- 
ably covered by the EPA, Section 
1604.7 of the Rules and Regula- 


tions requires the EEOC to con- 
sult with the Wage and Hour Divi- 
sion before issuing a ruling on the 
matter. 

Although there is a Florida law 
prohibiting discrimination in pay 
based upon sex,!? and which pro- 
vides aggrieved persons the right 
to institute civil actions for “un- 
paid wages” owed as a result 
of a violation of this law,!* Florida 
respondents subject to the juris- 
diction of the EPA of 1963 are 
expressly exempted from liability 
under the corresponding state 
statute.14 


II. National Labor Relations 


Board. 


In the past decade the Board has 
had occasion to decide several dif- 
ferent types of cases whose sub- 
ject matter was also arguably sub- 
ject to Title VII of the Civil Rights 
Act. Such dual or concurrent juris- 
diction has been upheld by the 
courts of appeals.'5 

Most vulnerable to this dual 
enforcement are labor organiza- 
tions, who owe each of their rep- 
resented unit employees fair and 
equal representation under Sec- 
tion 8(b)(1)(A) of the LMRA.'6 
Thus, the Board, in its landmark 
opinion in Hughes Tool Com- 
pany,'? found that a union vio- 
lated Sections 8(b)(1)(A), 8(b)(2) 
and 8(b)(3) by refusing to process 
a grievance for reasons of race. In 
Houston Maritime Association, 
the Board found dual hiring halls 
divided on the basis of race to be 
violative of Section 8(b)(1)(A).!® 
Actually, the duty of fair represen- 
tation on the part of a union 
toward persons of different races 
whom it purported to represent 
was first established by the Su- 
preme Court in two cases which 
arose under the Railway Labor 
Act.4® Concurrent jurisdiction 
would therefore appear to be as 
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viable between that Act and Title 
VII as between Taft-Hartley and 
Title VII under the circumstances 
described in the above cases. 

It would be virtually impossible 
to enumerate all of the various 
ways in which Title VII employ- 
ment discrimination issues might 
arise or have arisen in the context 
of Board proceedings. Possible 
ways might be the insistence of 
one or the other party during 
negotiations upon inclusion in an 
agreement of bargaining topics 
which, if included, would con- 
stitute violations on the part of one 
or both parties of Title VII.2° The 
insisting party would probably be 
acting in violation of either Sec- 
tion 8(a)(5) or (b)(3) of the Act. 

Finally, in the important Ju- 
bilee Manufacturing Company 
decision,” the Board indicated 
that it was not willing to use its 
procedures to remedy every 
instance of employer discrimina- 
tion that would be violative of 
Title VII of the Civil Rights Act. 
It found that absent a nexus 
between alleged discriminatory 
conduct and interference with 
restraint or coercion of employees 
in the exercise of rights protected 
by the NLRA, discrimination 
based on race, color, religion, sex 
or national origin, standing alone, 
is not “inherently destructive” of 
employees’ Section 7 rights and 
is therefore not violative of Sec- 
tions 8(a)(1) and (3) of the Act. 


III. Other Federal Law. 

One of the Supreme Court's 
holdings in Jones v. Alfred H. 
Mayer Co.?* was that the Civil 
Rights Act of 1866 and 18707" was 
designed to prohibit all racial dis- 
crimination, whether or not under 
color of law, with respect to rights 
enumerated therein. Reflecting a 
majority view, the Fifth Circuit 
Court of Appeals in Caldwell v. 
National Brewing™* held that 
Title VII neither preempts the 
remedies under the 
Civil Rights Act of 1866 and 1870, 
nor imposes a jurisdictional bar- 
rier to a suit thereunder, because 
42 U.S.C. §1981 is an indepen- 
dent statute upon which non- 
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exhaustion of procedures under 
Title VII would have no effect. 
Between 1964 and 1972 the most 
frequent litigants under these 
statutes in Florida, else- 
where, were those not covered 
under Title VII at the time. 
These included educational em- 
ployees,2> government employ- 
ees?® and employees whose em- 
ployers or unions failed to meet 
the minimum employee comple- 
ment for assertion of jurisdiction 
under Title VII at that time. 

Discrimination in employment 
on the basis of race has also been 
alleged as violative of the 14th 
amendment of the Constitution of 
the United States in an action aris- 
ing in the State of Florida.?7 

Finally, Section 301 of the Taft- 
Hartley Act?® makes possible a 
virtually limitless number of law- 
suits by or against employers and 
unions party to collective bargain- 
ing agreements which contain 
nondiscrimination clauses. The 
litigative possibilities of employ- 
ment discrimination charges aris- 
ing out of alleged breaches of 
nondiscrimination clauses in col- 
lective bargaining agreements 
are magnified in geometric pro- 
portions by the prospect that such 
clauses may be subject to griev- 
ance machinery culminating in 
final and binding arbitration. 
Thus an additional forum may be 
called upon to decide issues argu- 
ably subject to Title VII of the 
Civil Rights Act. 


J.B. BAKER 


“Now promise you won't start your 
time record for billing me until we 
appear in court.” 


In Dewey v. Reynolds Metals 
Co.2® the Supreme Court was 
called upon to decide the issue 
of the extent to which an 
individual’s right to file a Title VII 
district court action is limited by 
the existence of a prior unfavor- 
able arbitration decision involv- 
ing the same issue. An equally 
divided Supreme Court (Justice 
Harlan not participating) affirmed 
the decision of the Court of Ap- 
peals for the Sixth Circuit which 
had earlier affirmed dismissal of 
the Title VII action. 


Although the Sixth Circuit reaf- 
firmed its Dewey rationale in 
Spann v. Joanna Western Mills 
Co., Inc., Keywood Division,*° it 
reached an opposite result in 
Newman v. Avco Corp.*' In New- 
man the court reconciled its 
results with those in the Dewey 
and Spann cases by explaining 
that both of the earlier decisions 
had been based upon the doctrine 
of estoppel, and not the doctrine 
of election of remedies. In apply- 
ing the doctrine of estoppel to the 
facts of this class of cases, the 
court stated that where “. . . the 
parties have agreed to resolve 
their grievances before (1) a fair 
and impartial tribunal (2) which 
had power to decide them, a dis- 
trict court should defer to the fact- 
finding thus accomplished.” In 
Newman plaintiff had no choice 
but to file the grievance, and the 
arbitrator had no authority under 
the contract to decide the issue 
of alleged racial discrimination; 
hence the inapplicability of the 
doctrine of estoppel. In Spann, on 
the other hand, plaintiff accepted 
the arbitration award providing 
for reinstatement without back 
pay, and was therefore estopped 
from seeking back pay in a sub- 
sequent court action. 


What has heretofore been 
described, however mind-bog- 
gling, is but a partial list of a 
potential respondent's exposure 
in the area of employment dis- 
crimination. Augmentation of that 
list is an ongoing process. Thus, 
broadcast licensees are required 
by the Federal Communications 
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Commission to adopt affirmative 
action programs*? and to submit 
annual reports documenting com- 
pliance with said programs in 
addition to those required by 
the EEOC. The Securities and 
Exchange Commission presently 
requires that companies register- 
ing securities include in their 
registration documents notice of 
any litigation problems in the area 
of fair employment practices.** In 
addition, public hearings are 
presently being held throughout 
Florida on proposed legislation 
which would greatly expand the 
present powers of the Florida 
Human Relations Commission in 
several areas of its current subject 
matter jurisdiction, including cer- 
tain types of employment dis- 
crimination. 

Juxtaposing the ever-expanding 
number of employment discrimi- 
nation forums with the lack of hos- 
pitality with which many of these 
forums view respondent argu- 
ments of election of remedies or 
res judicata when evaluating the 
decisions of rival forums, the 
respondent's attorney may find 
himself fatalistically drawn to an 
early and complete settlement of 
all potentially related issues as an 
alternative to a multiplicity of 
interrelated employment  dis- 
crimination litigation. It may only 
be hoped that in the necessary and 
well-intentioned, but often du- 
plicative enforcement of employ- 
ment discrimination principles, 
that the constitutional and statu- 
tory rights of respondents to due 


process are not entirely ob- 
scured.*4 
FOOTNOTES 
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How would 
you like 
to sign 
the work 
you do? 


Maybe it’s a shame that most 
of us will never get to sign our 
work. Because as good as we are, 
it might make us better. And we 
can afford to be. No matter what 
kind of work we do, we’d have 


by more to show 
Cored for it. 
Hatcher More 


money, 
for one 
thing. 
Because we’d 
be giving each 
other our 
money’s worth for 
the products, the services and 
even the government we pay for. 

For another thing, we'll be 
giving America better ammuni- 
tion to slug it out with our foreign 
competitors. That should help 
bring the lopsided balance of pay- 
ments back onto our side. And 
help make your dollars worth 
more. 

Best of all, as we hit our stride 
we'll be protecting our jobs here 
at home. And we'll get more sat- 
isfaction out of the jobs we’ve got. 

You don’t have to sign your 
work to see all these things hap- 
pen. And more. 

Just do the kind of work you’d 
be proud to have carry your name. 


America. it only works 
as well as we do. 


This ad is the work of Orrie Fruthin and Gavino Sanna. e 
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News and Notes 
Lawyers’ Title Guaranty Fund 


NEW TRUSTEE ELECTED ... Paul Game, 
Sr., Tampa, has bcen elected to the Board of 
Trustees of The Fund to fill the vacancy created 
by the resignation of Ernest Keene Bard as 
trustee of the 13th Circuit. Mr. Game was born 
in Atlanta, Georgia, and attended schools there. 
He received his law degree from Atlanta Law 
School and was admitted to the Georgia Bar 
and two years later to The Florida Bar. Mr. 
Game is also a member of the Hillsborough 
County and American Bar Associations. He was 
chairman of the Real Property, Probate and 
Trust Law Section of The Florida Bar in 1955 
and 1956. Mr. Game authored “Examination 
of Abstracts” which appears in 6 UNIVERSITY 
OF FLoripa LAW REVIEW 77 (1953) and Chapter 
9 on “Searching for, Examining and Insuring 
Title” in FLormpa REAL PROPERTY PRACTICE I 
(2d Ed. 1971). Mr. Game has been a Fund 
member since 1955. He and his son, Paul 
Game, Jr., served as field attorneys for The 
Fund from 1957 to 1966. 


THANKSGIVING HOLIDAY .. . Fund head- 
quarters will be closed for Thanksgiving 
November 22 and 23. Regular office hours will 
be observed on Saturday, November 17, in lieu 
of Friday, November 23. 


LAW COLLEGE ASSISTANCE PROGRAM 
. . . Lawyers’ Title Guaranty Fund grants of 
$1000 each to Florida’s colleges of law have 
been acknowledged by the deans of each of 
the schools. Members of the Board of Trustees 
of The Fund established the Law College 
Assistance Program several years ago and 
grants have been made each year since. The 
deans of the colleges of law may designate for 
what purpose the grants may be used to encour- 
age study and research in the field of real prop- 
erty law. 


CHAIRMAN’S AWARD .... Jeffrey A. 
Deutch, a 1973 graduate of the University of 
Miami School of Law, has been selected as 
the winner of the “Chairman’s Award” of $125 
in The Fund’s 1972-73 Law Student Awards 
Program for outstanding legal papers in the 
field of real property law. Mr. Deutch’s paper, 
entitled “Sale of Condominium or Sale of 
Security,” became eligible to compete for the 
“Chairman’s Award” by having earlier been 
awarded first prize as the best among all of 


the papers submitted in The Fund's contest 
at the University of Miami. Competing for the 
award with Mr. Deutch’s paper were the first 
prize winning papers from the other Florida 
law colleges which participated in the contest. 
Those papers were entitled ““Mandatory Dedi- 
cation of Land by Land Developers” by Lynn 
James Hinson, University of Florida College 
of Law, and “Florida’s Mechanics’ Lien Law” 
by David C. Park, Stetson University College 
of Law. 


TITLE NOTE BY A FUND ATTORNEY 

. . » “What Is A Notary Seal?” Traditionally, 
official seals of notaries and other public 
officers, courts, corporations, etc., have been 
of the impression type. However, with the 
advent of photographic recording of instru- 
ments in the public records the trend has been 
to ink stamp seals, since they are more clearly 
reproduced than the impression type. Since in 
many instances a notary also uses a stamp to 
provide information about himself, such as the 
expiration date of his commission, and in some 
cases his name and his jurisdiction, there has 
arisen some confusion as to whether a stamp 
on a document containing information about 
the notary constitutes his official seal or is 
merely informational. 

It has generally been held that in the absence 
of a regulating statute notaries public are 
authorized to provide their own seals with such 
inscription as their individual fancy or judg- 
ment may dictate. In the absence of a statutory 
requirement, the seal need not contain the 
name of the notary. The applicable Florida 
statute, Sec. 117.07 (2), F.S., appears to be 
optional in this regard. 

Sec. 90.01 (1), F.S., requires a notary to 
authenticate his action by his “signature and 
official seal.” Where an official seal is required 
it is generally held that a scrawl or private seal 
is insufficient. An official seal contemplates a 
mechanical device of some sort, as opposed 
to a hand drawn seal, capable of making a 
definite and uniform mark on the instrument 
so that if the genuineness of the authentication 
is contested it may be determined by reference 
to the seal in the possession of the officer. 

Where a statute requires the notary to 
authenticate by his official seal it is generally 
held that the seal is not sufficient, unless the 
notary certifies it is his official seal or makes 
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direct reference to it either in the body of the 
instrument or in the jurat thereof. Therefore, 
the acknowledgment on a deed should recite 
that the notary is affixing his official seal. The 
only statutory form in Ch. 695 F.S. which could 
serve as a guide is Sec. 695.18, F.S., pertaining 
to certifications by a clerk calling for the words 
“Witness my hand and official seal.” 

Assuming that the instrument does recite 
“Witness my hand and official seal,” the prob- 
lem then is to determine if a stamp placed upon 
the instrument by the notary constitutes his 
seal or merely information about him. 7 
THOMPSON ON REAL PROPERTY (1962 Repl.), 
Sec. 3312 states that the seal of a notary public 
is a good official seal, provided it has upon it 
the name of the state and county and the words 
“Notary Public” and is the seal customarily 
used by the notary in certifying his acts. It goes 
on to state that if the form of notarial seal is 
not prescribed by statute, a notary may adopt 
a seal with such inscriptions as he may choose 
as his official seal if it bears the words “Notary 
Public,” and is capable of making a definite 
and uniform impression on the paper upon 
which the certificate is written. It need not 
bear the notary’s name but it should bear the 
state and county of his jurisdiction. The only 
statutory requirement in Florida is that the seal 
shall include the words “Notary Public—State 
of Florida at Large” as prescribed by Sec. 
117.07 (2), F.S. 

Traditionally, official seals have been cir- 
cular in shape. Several old cases, in determin- 
ing that the notary seal had in fact been placed 
on the document, referred to a faint circular 


outline impression as being sufficient evidence 
of the seal. Although there seems to be no 
requirement that the seal be circular in shape, 
nevertheless, such a shape would make it more 
easily identifiable as a seal and therefore more 
generally acceptable. 


It seems that whether the stamp constitutes 
an official seal depends primarily upon the 
intention of the notary himself. For example, 
stamps used by New York notaries contain the 
words “‘Notary Public, State of New York” and 
usually show the county in which they are qual- 
ified, which would be the minimum wording 
required for an official seal. However, it seems 
to be the apparent intention that such a stamp 
is not the official seal because many New York 
notaries in addition to putting this stamp on 
the document will also affix a standard impres- 
sion type seal. If the stamp contains a replica 
of the great seal of the state where the notary 
resides, this would seem to evidence an inten- 
tion that the stamp was his official seal. 


In conclusion, in addition to complying with 
the statutory requirements which in Florida 
include the words “Notary Public—State of 
Florida at Large” a stamp may be safely 
assumed to be the official seal of the notary 
if it also contains the words “Official Seal’’ or 
a replica of the great seal of the state, or if 
it is surrounded by a circular border. If none 
of these is present, then such a stamp may be 
questionable as to its purpose. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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NEWS BENGH BAR 


News of the Local and State Judiciary 


The city commission of Fort Pierce 
has named attorney Ralph Flowers to 
be city judge in a unanimous vote. 
Flowers replaces Royce Lewis, who 
was appointed to the new circuit 
judgeship for the 19th Judicial Cir- 
cuit. 


Richard T. Earle, Jr., of St. Peters- 
burg is the new chairman of the 
Florida Judicial Qualifications Com- 
mission. The commission chose Earle 
for a two-year term during a meeting 
in September. Mr. Earle replaces 
Judge Thomas H. Barkdull, Jr., of the 
District Court of Appeal in Miami, 
who remains on the commission but 
who declined a second term as 
chairman. 


Albert C. Simmons, judge of the 
Levy County Court, resigned effec- 
tive October 1. Judge Simmons re- 
signed because he felt that Article V 
has isolated the legal jurisdiction of 
the county court. He also objected to 
the new Canon of Judicial Ethics 
which requires all judicial officers to 
divest themselves of any business 
affiliation that may become a conflict 
of interest. W. O. Beauchamp, Jr., of 
Tallahassee, a native of Chiefland, 
has been appointed to succeed Sim- 
mons. He began the new position on 
November 1. 


Pensacola attorney William H. 
Anderson has been named to the 
bench of Escambia County. Previ- 
ously Anderson served as assistant 
county solicitor and small claims 
court judge. 


Judge Donald K. Carroll, who has 
served on the bench of the First Dis- 
trict Court of Appeal in Tallahassee 
since 1957, will retire this fall because 
of increasing pain from the arthritis 
he has suffered for several years. Car- 
roll is the second of the three original 
members of the North Florida appel- 
late court to reveal plans for retire- 
ment. Judge John T. Wigginton, who 
was 65 in May, will retire effective 
January 1, 1974. Judge Carroll is a 
former president of The Florida Bar 
and wrote Handbook for Judges pub- 
lished by the American Judicature 
Society. Judge Wigginton is also a 
former president of The Florida Bar. 


Effective September 4, Judge 
Myron Shapiro will serve on the 
bench as judge pro tempore for six 
months under an L.E.A.A. grant for 
an additional criminal court in 
Phoenix, Arizona. Shapiro, who is a 
graduate of the University of Miami 
School of Law, has also served as 
deputy county attorney and assistant 
attorney general in Phoenix. 


Circuit Judge D. R. 
Smith, left, administers 
oath to newly appointed 
Marion County Judge 
William T. (Bill) Swigert, 
while Mrs. Swigert 
holds Bible. (Ocala 
Star-Banner photo) 


Judge Edward Rodgers, recently 
appointed by Governor Reubin 
Askew to fill a vacancy in the crim- 
inal division of the Palm Beach 
County Court, was sworn in August 
31. (Palm Beach Times Photo) 


Judge Kendall T. Moran, who 
served as judge in Titusville for 15 
years, and also practiced law part- 
time, will return to private law prac- 
tice on a full-time basis. This move 
resulted from an action by the city 
council of Titusville that abolished 
the municipal court and transferred 
its function to the county. Melbourne 
Beach and St. Augustine city commis- 
sioners have also voted to abolish 
their municipal courts. 


David P. Harper, formerly a small 
claims judge in Stuart, assumed 
duties as the second county judge in 
Martin County on August 6. 


Governor Askew on October 15 
appointed John R. Beranek of West 
Palm Beach as circuit judge of the 
15th Judicial Circuit, succeeding 
Judge Downey. Beranek is a member 
of the Young Lawyers Section Board 
of Governors and the Board of Direc- 
tors of the Palm Beach County Bar 
Association. 
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Governor Reubin Askew also 
appointed Stephen H. Grimes, 
Bartow, to the Second District Court 
of Appeal. Grimes replaced Judge 
Woodie A. Liles who resigned from 
the court effective October 1 to return 
to private practice. Swearing in cere- 
monies for the new judge were held 
in Lakeland on October 15. 


Palm Beach Circuit Judge James C. 
Downey was appointed to the Fourth 


Hillsborough County Bar President Ron McCall con- 
gratulates newly installed County Judge George 
E. Edgecomb while Mrs. Doretha Edgecomb and 


daughter observe. 


District Court of Appeal on Sep- 
tember 5 by Governor Reubin Askew. 
Judge Downey, who has served the 
15th Judicial Circuit in Palm Beach 
for 10 years, replaced Judge John A. 
Reed, Jr., who was appointed to a 
federal judgeship by President Nixon. 
The Fourth District Court in which 
Downey will serve includes 10 
Florida counties with headquarters in 
Palm Beach. The robing ceremony for 
the new judge was held October 9. 


Local Bar Association Activities 


Tenth Judicial Circuit Bar. Election 
of officers took place at the annual 
meeting of this bar association on Sep- 
tember 27. The president for the 1974 
year is Joe R. Young, Jr., Lake Wales; 
vice president is William A. Sweat, 
Jr., of Lakeland and William A. 
Seacrest, also of Lakeland, will serve 
as secretary-treasurer. 
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Hillsborough County Bar. U.S. 
Senator Edward J. Gurney addressed 
a joint meeting of this bar association 
and the Tampa Board of Realtors on 
October 19. Mr. Gurney, who prac- 
ticed law in Winter Park before enter- 
ing politics, spoke on contemporary 
national problems including his 
views on Watergate. 


Judge Oliver L. Green, Jr., of Lake- 
land and Judges Sam I. Silver, John 
Gale, Ralph B. Ferguson, Jr., Edward 
D. Cowart and Harold G. Feather- 
stone, all of Miami, attended a course 
open to all trial court judges at the 
National College of State Judiciary in 
Reno, Nevada. The college, which is 
a branch of the University of Nevada, 
offered daily classes, seminars and 
study sessions from July 18 to August 
10. 


CIRCUIT JUDGE 


Judge James C. Downey leaves his circuit court office 
for an office with the Fourth District Court of Appeal. 
He will continue to work in West Palm Beach. 


County Judge Alexander D. Hall, Jr., 
center, is welcomed as the newest 
member of Osceola County’s ju- 
diciary by County Judge Russell 
Thacker, left, and Circuit Judge 
Roger A. Barker. (Photo from the St. 
Cloud News.) 


Volusia County Bar. Former U.S. 
Attorney General William Amory 
Underhill, DeLand, spoke about 
Watergate at the September meeting. 
“Events of the past few months have 
cast a shadow over the legal pro- 
fession,” Underhill said. “It must be 
removed and you and I are going to 
have to devote much time in the 
future to erasing that cloud.” 
Underhill also stated that he is having 
copies of the “Oath of Attorney,” suit- 
able for framing, made for the presi- 
dent and members of this local bar 
association. 


Paim Beach Bar. Paul H. Dudley, Jr., 
manager of the Southeastern Explora- 
tion Division of Exxon Company 
U.S.A., was guest speaker at the 
October 15 meeting. Mr. Dudley dis- 
cussed the energy crisis and actions 
that might alleviate this problem. He 
also answered questions from mem- 
bers of the Palm Beach Bar following 
his speech. 
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NEWS OF THE BENCH AND BAR—local bar association activities 


Dade County Bar Association: Gov- 
ernor Reubin Askew spoke at the 
luncheon meeting on October 8, tell- 
ing Dade County lawyers that 
they more than any other group “act 
as the public conscience, the instru- 
ments of social change and defend- 
ers of the powerless. If you don’t, 
our system will fail.” He said an 
enlightened and impatient citizenry 
is expecting the legal profession 
to live up to its history of public 
trust and respon- 
sibility. 

He cautioned 
against serving the 
self interests of 
oneself or one’s 
clients, rather than 
the public interest. 
“Will the lawyer 
tell his client that 
to pursue a certain 
policy may be in 

his private self interest but it will also 
affect the public interest in an adverse 
way? Will the lawyer for a land 
developer advise his client that his 
project will destroy more natural 
beauty than it needs to? Will a lawyer 
for industry advise his client that 
weakening environmental laws may 
save the company the cost of pollution 
abatement equipment but it may 
mean the death of a valuable estuary 
or bay or decline of air quality? I won- 
der if a lawyer for business might not 
have an obligation to advise his client 
that rather than oppose effective con- 
sumer protection laws, it should build 
a reputation for impeccable customer 
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Charter members of the newly formed Clay County Bar Association posed 
for a historic photograph following their organizational meeting. Back row, 
l-r, are Richard W. Cobb, president; Thomas W. Headley, Frank M. Scruby, 
James E. Yonge, Berwick Anderson, N. B. O’Kelley, Jr., Paul Newell, James 
T. Norton and L. Thomas McAnnally. Front row, l-r, Eugene E. Durrance, 
treasurer; J. L. Smith, William R. Hester, Jr., L.J]. Arnold I11, William A.Wilkes, 
president-elect, Judge Marion W. Gooding, Robert J. Head, Jr., Judge Thomas 
J. Rivers, Myron C. Prevatt, Sr., Myron C. Prevatt, Jr., and John Kopelousos. 
Not pictured are Fremont W. Tolles and Ralph L. Thomas. Anderson and Judge 
Rivers will serve on the Board of Directors with the new officers. This photo- 
graph, taken by Gerald Roberts of Green Cove Springs, will be sealed in 
the cornerstone of the new Clay County courthouse. 


service and fair dealing with the 
public,” he said. 


The Governor also told Dade 
lawyers his views toward achieving 
their moral and social obligation for 
high ethical conduct. He called for an 
all-out effort to improve disciplinary 
procedures of the Bar, raising the 
membership dues in order to employ 
more staff counsel and investigators 
to staff the disciplinary program. He 
said the low budget for The Florida 
Bar’s disciplinary program, even 
though it is ranked third in the nation, 
has “resulted in an unavoidable 
reliance upon volunteers to serve as 
bar counsel and referees in disciplin- 
ary proceedings. Volunteers cannot 
provide the intensified effort that the 
public deserves to rid our profession 
of unethical members. 


“Volunteer programs have been 
plagued by long delays and by a wide 
disparity in the quality of investiga- 
tions, and volunteers who must prac- 
tice in the same community with 
those they seek to discipline are 
always subject to the kind of pressures 
that always implies,” he continued. 

He also called for a system of self- 
discipline which encouraged more 
openness. “It will be in the public 


interest to disclose fully the record 
of professional conduct ofa candidate. 
The Bar should also consider lifting 
the cloak of secrecy that covers its dis- 
ciplinary proceedings and let some 
sunshine in, certainly at the point that 
probable cause of misconduct has 


been found.” 


St. Lucie County Bar. New officers 
are Chester B. Griffin, president; 
John T. Brennan, vice-president; 
and J. Michael Brennan, secretary- 
treasurer. 


Osceola County Bar. R. Stephen 
Miles, Jr., of Kissimmee, was recently 
elected president of this bar 
association. Also chosen as secretary- 
treasurer was H. R. Thornton, Jr., of 
St. Cloud. 


Miami Beach Bar. 1974 officers for 
this bar association are: Michael J. 
Herron, president; Arthur N. Shep- 
pard, secretary; Stanley Angel, 
president-elect; William E. Shockett, 
first vice president; Norman K. 
Schwarz, second vice president; Fred 
Baisden, Jr., treasurer; and Joel P. 
Newman, historian. All new officers 
will be installed at a special luncheon 
in December. 
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Orange County Bar. James A. Urban, 
president-elect of The Florida Bar, 
presented Joel H. Sharp, Jr., the 
award of merit given to this local bar 
association by the ABA. The award, 
which was based on the expansion of 
the association’s program to provide 
legal services to indigents, was pre- 
sented at the September meeting. 


This was the only local bar association 
in Florida to receive an award of merit 
from the ABA this year. 


Putnam a Bar. New officers 
were presented to Putnam County 
Court on October 2 in a special cere- 
mony. They are: Alan B. Fields, Jr., 
president; Lew A. Merryday, Jr., 


president-elect; and George B. 
Newton, secretary-treasurer, all of 
Palatka. Mr. Newton is an assistant to 
State Attorney Stephen L. Boyles in 
Daytona Beach. William E. Sherman, 
member of the Board of Governors of 
The Florida Bar, addressed the court 
during the ceremony. 


The “hillbillies” were out in force at the summer party 
of the Jacksonville Bar Association. Judge Charles Cook 
Howell, Jr., shows his work-worn hands to “city slickers” 
Justice Joseph A. Boyd, Jr., Judge John S. Rawls and John 
M. McNatt, Jr., president of the association. 


Partnerships & Associations 


Bruce A. Beihl and Frank P. Riggs 
announce the formation of a partner- 
ship to be known as Beihl & Riggs 
at Sun City Center Office Mall, Post 
Office Drawer 5865, Sun City Center, 
33570. 


A new professional association in 
Tallahassee has been formed by Gene 
D. Brown, James C. Smith, Roy C. 
Young and Thomas G. Pelham. Daniel 
J. Wiser has become an associate of 
the firm known as Brown, Smith, 
Young & Pelham, P.A. Offices are 
located at 740 Barnett Bank Building, 
315 S. Calhoun Street. Their tele- 
phone number is 222-7206. 


Lawrence A. France has become an 
associate with the law firm of Savitt 
& Kotzen located at 2040 N.E. 163rd 
Street, North Miami Beach. The firm 
telephone number is 944-1286. 


On September 1, F. Douglas 
McKnight became a member of the 
Orlando firm of Yergey & Yergey 
located at 510 Citizens National Bank 
Building. 


Robert P. Cates has joined Gerald 
D. Schackow and Richard D. Hodg- 
kinson in the formation of a partner- 
ship for the practice of law under the 
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Hillsborough County Bar Association President Ron 
McCall, center, and Edward Rood, right, talk with Harold 
“Red” Grange at the association's September 7 meeting. 
“Red” Grange, perhaps football history’s most outstand- 
ing collegiate and professional player, spoke about his 


football experiences to over 250 Hillsborough County 


attorneys. 


firm name of Schackow, Hodgkinson 
& Cates. The firm is located at 635 
Northeast First Street, Gainesville 
32601, telephone 373-3333. 


Florida Bar member Byron M. Chu- 
dom announces the continuance of 
his partnership with Robert L. 
Pressler for the general practice of law 
with new offices at Teibel Plaza in 
Schererville, Indiana 46375. 


Since August, Andrew H. Weinstein 
has been associated with the Coral 
Gables law firm of Swann & Glass, 
5915 Ponce de Leon Boulevard. 
Weinstein previously served as an 
attorney with the Office of Regional 
Counsel, Internal Revenue Service, 
Miami, for a period of three years. 


Michael M. Gomes has become 
associated with the Pompano Beach 
law firm of Weck & Stone, P.A., 
located at 2769 East Atlantic 
Boulevard. 


Ronald M. Friedman, son of Dade 
County Circuit Court Judge Milton A. 
Friedman, has recently formed a law 
partnership known as Sankary & 
Friedman. Offices are located at 450 
North Roxbury Dr., Suite 300, 
Beverly Hills, California 90210. 


Fred H. Mellor and E. Mitchell 
Whaley of Mellor, Whaley & 
Humphrey announce that James T. 
Humphrey, Jr., has withdrawn from 
the firm to accept appointment as Lee 
County attorney. Thomas E. Moorey 
and Hugh Paul Nuckolls have become 
partners in the firm, which is now 
Mellor, Whaley, Moorey & Nuckolls 
with offices at 2263 Main Street in 
Fort Myers. 


In Hollywood, Leslie Howard Ber- 
ger and Steven G. Shutter have 
formed a partnership for the practice 
of law at Suite 101 Pasadena Profes- 
sional Building, 1900 North Univer- 
sity Drive at Pembroke Pines. Their 
telephone number is 620-0054. 


Robin Gibson and Kenneth L. Con- 
nor have formed a law partnership 
known as Gibson & Connor in Lake 
Wales. The new law firm address is 
Post Office Box 1199, Lake Wales 
33853 and the telephone number is 
676-8584. 


As a result of William T. Swigert’s 
appointment to county judge of Mar- 
ion County, the law firm formerly 
known as Ayres, Swigert, Cluster, 
Tucker & Curry has changed to Ayres, 
Cluster, Tucker, Curry & Meffert. 
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NEWS OF THE BENCH AND BAR—Partnerships & Associations 


Also, Wayne C. McCall has become 
an associate of the firm. Offices 
remain at 21 Northeast First Ave., 
Ocala 32670. 


First assistant state attorney 
Charles W. Arnold, Jr., returned to 
private practice on October 1. Arnold 


has worked in the government legal 
field for five years. He will practice 
in Jacksonville as an associate of the 
law firm of Arnold, Stratford & Booth, 
along with his uncles Walter CG. 
Arnold and Edward M. Booth. 


R. J. Haynsworth and William H. 


Office Openings and Removals 


Pompano Beach attorney Clyde W. 
Manspeaker has opened an office for 
the practice of law at 660 South 
Federal Highway, Suite 203. His tele- 
phone number is 943-9274. 


Lionel H. Silberman has removed 
his office to 17 South Lake Avenue 
in Orlando, telephone 422-3101. 


In August, George J. Bolton re- 
located his offices to Suite 204, 2020 
N.E. 163rd Street, North Miami 
Beach 33162, telephone 949-8341. 
Also, Harvey I. Silverman, formerly 
with the public defender’s office, and 
now city prosecutor for North Miami 
Beach, has joined Bolton as an 
associate. 


Jeffrey I. Pattinson announces the 


Lawyers in the News 


The American College of Trial 
Lawyers has announced the induc- 
tion of six members of The Florida 
Bar into its fellowship.]. Edwin Gay, 
Jacksonville, Noah H. Jenerette, Jr., 
Jacksonville, Richard J. Thornton, 
Miami, Robert C. Ward, Miami 
Beach, B. J. Masterson, St. Peters- 
burg, and Robert M. Ervin, Tal- 
lahassee, were inducted during the 
college’s annual banquet in 
Washington, D.C. this summer. The 
college aims to improve the standards 
of trial practice, the administration of 
justice and the ethics of the trial 
branch of the profession. 


Attorney General of Florida Robert 
L. Shevin has named Thomas M. Car- 
ney to head the West Palm Beach 
office of the Department of Legal 
Affairs. Shevin also appointed four 
assistant attorneys general to fill va- 
cancies and a new position in the 
Miami office. The new appointees are 
Steve Rosin and Lance Stelzer, both 
graduates of the University of Florida 
College of Law, Denise Schwartz- 
man, a graduate of the University 
of Pennsylvania Law School, and 
Linda Nertz of the University of 
Miami School of Law. 


relocation of his office to 408 South 
Prospect Avenue, Clearwater 33516. 
His new telephone number is 441- 


1535. 


In St. Petersburg,Geneva Forrester 
Flaherty has opened her office for the 
general practice of law at6170 Central 
Avenue. Her telephone number is 
343-6898. 


Effective October 1, the law offices 
of M. Charles Nackley, Jr., have 
relocated to 1953 S.W. 27 Avenue, 
Miami 33145. The new telephone 
number is 856-4577. 


Douglas K. Sands is now engaged 
in the general practice of law with 
offices in Suite 210 of the Arthur 


Former assistant secretary to the 
General Development Corporation in 
Port St. Lucie, Robert L. Seely, has 
been promoted to the position of 
general manager of the community. 
Before serving as assistant secretary, 
Seely was an attorney in Fort Pierce. 


John G. McKay, Jr., of Miami has 
been elected president of The Flor- 
ida State University Foundation, Inc. 
The new president succeeds Su- 
preme Court Justice B. K. Roberts, 
who had served for the past four and 


Bartlett announce their association 
for the general practice of law under 
the name of Haynsworth & Bartlett, 
P.A. Offices for the new firm will be 
located at 3836 Central Avenue, St. 
Petersburg 33711. Telephone num- 
ber is 894-2597. 


Dehon Building, Stuart 33494. His 
telephone number is 287-3930. 


Carl Jackson Moore has opened an 
office for the general practice of law 
at 122 St. Johns Avenue, Palatka 
32077. His new telephone number is 
328-5000. 


Paul C. Zemple, who recently 
moved from St. Louis, Missouri, has 
opened a law office at 329 U.S. High- 
way 19 North, Tarpon Springs 33589, 
telephone 934-7015. 


Donald A. Stewart, formerly 
associated with Millican & Trawick, 
P.A., announces the opening of his 
law office at 2620 Bee Ridge Rd., 
Sarasota 33579. His telephone 
number is 921-6422. 


one-half years. The foundation’s main 
purpose is to solicit gifts which are 
used to assist F.S.U. in areas where 
state funds cannot be used or areas 
which need supplements. 


Vincent K. Antle, formerly execu- 
tive assistant to United States 
Attorney Robert W. Rust, has been 
promoted to the position of chief 
assistant in the Miami office. This 
position makes Antle second in com- 
mand of 24 assistant U.S. state 
attorneys. 


RESEARCH Box 13777 Gainesville, Florida 32604 


for lawyers 


(904) 373-3451 24 hours daily 
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The Florida Industrial Relations 
Commission received a new commis- 
sioner on October 8 when former 
Industrial Claims Judge Leonard A. 
Carson was sworn in to succeed Com- 
missioner Jesse J]. McCrary, Jr. From 
left are Commissioner  Burnis 
Coleman, Chairman Stephen Mare 
Slepin and Carson. Commissioner 
Carson took the oath from Justice B. 
K. Roberts and Board of Governors 
member Douglass Shivers partici- 
pated in the ceremony on behalf of 
the Bar. 


Florida Bar member Sonia Press- 
man Fuentes has been appointed a 
senior attorney 
in the legal de- 
partment of GTE 
Service Corpora- 
tion, the advisory 
subsidiary of Gen- 
eral Telephone & 
Electronics Cor- 
poration. Prior to 
joining GTE, she 
was chief of the 
legislative counsel 
division in the Office of the General 
Counsel of the U.S. Equal Employ- 
ment Opportunity Commission in 
Washington, D.C. She had been with 
the agency since 1965. The GTE Cor- 
poration office is in Stamford, Conn. 


Evan J. Langbein, a 1973 graduate 
of the University of Florida College 
of Law, has been appointed research 
assistant to Judge Norman Hendry of 
the Third District Court of Appeal. 
He replaces Clifford A. Schulman, 
who has taken a position as assistant 
county attorney in the offices of Dade 
county attorney Stuart Simon. 


Florida Bar member William T. 
Laswell, formerly in private practice 
in Indianapolis, Indiana, has been 
appointed as assistant public de- 
fender by Warner S. Olds, public de- 
fender for the 17th Judicial Circuit. 
Also appointed recently as an assis- 
tant was Robert S. McCain, who prac- 
ticed in Fort Wayne, Indiana. 


John W. Watson III has recently 
assumed a position as assistant state 
attorney in Daytona Beach. Watson 
is a former assistant public defender 
with the Second Judicial Circuit in 
Tallahassee. 


In Sanford, A. Edwin Shinholser 
received the “Layman of the Year 
Award.” This honor was given by the 
Sanford Kiwanis Club. 
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Walter Ray Phillips, member of the 
Florida, Georgia and Texas Bars and 
former professor of law at Florida 
State’s College of Law, recently com- 
pleted his duties as deputy director 
of the Commission on the Bank- 
ruptcy Laws of the United States, 
Washington, D.C. He now is on the 
faculty of the University of Georgia’s 
School of Law and serves as reporter 
for the Governor's Committee for the 
adoption of a Consumer Credit Code 
for Georgia. At the ABA annual meet- 
ing in August Phillips was selected 
to be a member of the Consumer 
Bankruptcy Committee, Section of 
Corporation, Banking and Business 
Law. 


Earl M. Barker, Jr., is the newest 
assistant on State Attorney Donald G. 
Nichols’ staff in Jacksonville. Barker 
was sworn in on October 2. 


Chesterfield H. Smith, president of 
the ABA, has announced the appoint- 
ment of Miami Beach attorney Harry 
Zukernick for a three-year term as a 
member of the ABA Standing Com- 
mittee on Clients’ Security Fund. 


In Tampa, B. Garnett Page will 
serve as the new executive director 
and attorney of Legal Aid Department 
for Hillsborough County. 


Florida Secretary of State Richard 
(Dick) Stone has been elected record- 
ing secretary of the National Associa- 
tion of Secretaries of State. Stone, one 
of the nation’s youngest secretaries of 
state, was elected at the annual con- 
vention in Williamsburg, Virginia. 


Ted L. Wilkinson, Jr., of Pembroke 
Pines has joined the legal staff of Gulf- 
stream Land & Development Corp. 
as associate general counsel in the 
legal department headed by Jerome 
A. Bauman, vice president and 
general counsel. 


James G. Sharon, Jr., has been 
appointed city attorney for the City 
of Leesburg. Sharon replaces Dewey 
E. Burnsed, who resigned as city 
attorney because of the pressure of 
private business. 


In September, Richard B. Marx was 
appointed arbitrator on behalf of the 
New York Stock Exchange for the pur- 
pose of arbitrating claims between 
member firms of the exchange and 
customers. 


The Snyder Memorial Methodist 
Church and Jacksonville University 
honored Fred B. Noble at a testimo- 
nial dinner on October 14. Noble has 
taught Sunday School at Snyder 
Memorial Methodist for 60 years and 
is presently working on his master’s 
degree in education at J.U. 


Two recent court decisions which 
drastically affect the rights, duties and 
liabilities of multiple parties and their 
respective insurance carriers are 
reviewed in the current issue of the 
Defense Research Institute’s (DRI’s) 
monthly newsletter, For the Defense, 
by Miami attorney Phillip W. Knight, 
president of the Federation of Insur- 
ance Counsel and a DRI director. He 
discusses the cases of Dole v. Dow 
Chemical Co. and Hoffman v. Jones 
in an article titled ““New Decisions 
Affect Apportionment of Damages.” 
The author emphasizes that, although 
the decisions in these cases presently 
affect the law in only two jurisdic- 
tions, they could radiate widespread 
influence. 


Arthur C. Canaday, an assistant 
attorney general, has been named by 
Governor Reubin Askew as general 
counsel for his office. Canaday, who 
specialized in environmental matters 
in the Department of Legal Affairs, 
replaces Edgar M. Dunn, Jr., who has 
returned to private law practice in 
Daytona Beach. 
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A leisurely TWA charter flight to Zurich, Swit- 
zerland, begins the nine-day Davos Escape. 
After two days of sightseeing, shopping and 
relaxing at Zurich's Hotel Intercontinental it’s 
off for seven days to the crisp, white world 
of down-hill adventure that is Davos. Ski, 
toboggan, snow picnic, steam in the sauna or 


sit by a crackling warm fire at one of the best 
hotels in the world’s greatest scenic, skiing 
mountains, the Swiss Alps. 


Depart from Tampa February 7, 1974, for 
another world that’s just hours away—Escape 
to Davos. 


For reservations and further information contact: The Florida Bar Public Affairs Office, 
Tallahassee, Florida 32304. 
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COURT 


After tax assessor assessed plaintiff 
corporation’s building at $257,208 
and its contents at $4,500, corporation 
filed suit claiming it was exempt from 
taxation under provisions of Ch. 196, 
F.S. Upholding assessments, court 
dismissed suit with preju- 
dice.—American Federation of 
Police, Inc. v. Tax Assessor, 39 Fla. 
Supp. 61, Circuit Court, Dade 
County, May 10, 1973, file no. 72- 
21345. 

Corporation failed to show that it 
was “nonprofit” corporation under 
provisions of §196.195, and failed to 
prove that its property was used “‘ex- 
clusively” or “predominantly” for 
exempt purposes under provisions of 
§196.192. 

It leased 70% of its building to 
nonexempt tenants, using 30% for its 
executive offices, so that building was 


not used in any way for charitable, 
religious, scientific or literary pur- 
poses. 

Nor was its rental income used for 
exempt purposes. In fact it appeared 
that income was used for private ven- 
tures of its officers and directors, such 
as Florida Boat Owners Association, 
which failed financially costing cor- 
poration $13,000, and Miami Mil- 
lionaires Club. 


In 1967 after his arrest for murder- 
ing two policemen court determined 
that defendant was insane and com- 
mitted him to state hospital. In 1969 
he was returned for trial but 
remanded to hospital after exhibiting 
“strange, bizarre and _ threatening 
behavior.” In 1970 he was again 
determined to be insane and commit- 
ted to asylum in Chattahoochee. In 


1972 he stood trial after court- 
appointed psychiatrists declared he 
was competent, following which 
court rendered judgment of “not 
guilty by reason of insanity,” ordering 
him to be held pending final disposi- 
tion of his case.—State v. Cooley, 39 
Fla. Supp. 1, Circuit Court, Fifteenth 
Judicial Circuit, March 9, 1973, file 
no. 2387. 

He filed motion for release from 
custody under Rule 3.460, Rules of 
Criminal Procedure, which provides 
inter alia, that “if discharge or going 
at large of such insane person shall 
be considered by court manifestly 
dangerous to peace and safety of the 
people, court shall order him to be 
committed to jail or otherwise cared 
for as insane person, or may give him 
into care of his friends. . . .” 


CLASSIFIED ADVERTISEMENTS 


The advertising policy of the Journal is to accept no ads that dis- 
criminate on the basis df sex, race, color, religion, age or national 
origin. Ads must be in keeping with the dignity of the legal profession. 


POSITIONS WANTED 


Fla. attorney, 32, desires position in firm 
with substantial construction industry 
practice. Extensive experience in all 
aspects of construction management, 
with heavy legal emphasis. Reply Journal 
Box 30. 


Tax attorney, CPA, seven years experience 
with IRS, CPA firm, and law firm desires 
opportunity in tax field. Resume upon 
request. Reply Journal Box 8. 


Attorney, 34, member of Missouri Bar 
admitted 1964, desires to relocate to Fla. 
with family, seeking position with cor- 
poration, law firm or governmental agency. 
Nine years general practice with substantial 
experience in real estate, corporate and 
insurance claim defense, personal injury 
and workmen's compensation. Resume 
upon request to Journal Box 7. 


Attorney, well known, NYC, member of 
Fla. Bar, 20 years private practice, desires 
to relocate in S.E. Fla. Seeks position or 
association with potential eye towards 
partnership with busy or retiring practi- 
tioner. Send reply to Seymour Friedman, 
26 Court Street, Brooklyn, N.Y. 11242 
(212) 522-0222. 


Attorney, J.D., LL.M. in taxation, 34, 
member of Fla. Bar. Twelve years experi- 
ence in taxation, estate planning and 
probate with L.R.S. and private practice, 
plus extensive Washington, D.C. legisia- 
tive experience with major trade as- 
sociation. Desires position with partner- 
ship potential in law firm. Reply Journal 
Box 26. 


Recent law graduate, 32, one semester 
full-time clinical courtroom experience, 
criminal and civil, also estate planning, 
tax, real estate, and domestic law courses. 
Four years as U.S.A.F. personnel officer 
and one year social work. Single, able to 
relocate and desires to train now at mod- 
est salary and to practice with firm after 
bar admission. Resume and interview 
upon request. Reply Journal Box 28. 


Young attorney, member of Fla. Bar, out- 
standing background and experience, 
seeks position with potential. Resume 
upon request from Journa/ Box 50. 


Senior law student at Univ. of Ark. desires 
position with Fla. firm offering a potential 
for development. Third in class, on edito- 
rial board for Arkansas Law Review, M.B.A. 
Available June 1, 1974. Resume and writ- 
ing sample available on request. Please 
write John E. Venn, Jr., 811 Highland, 
Fayetteville, Ark. 72701 


Attorney, 33, married, member of Fla. Bar, 
currently house counsel to state agency, 
seeks challenging opportunity with part- 
nership potential. Experience in.adminis- 
trative, municipal, school, and criminal 
practice. Prefers to relocate in North or 
West Fla. Resume upon request. Reply 
Journal Box 12. 


Assistant attorney general, 33, out- 
of-state, married, admitted to practice 
1967. Extensive experience as adminis- 
trator and litigator in civil rights, adminis- 
trative and consumer law, as well as 
general practice. Published articles, lec- 
turing and campaign speaking. Presently 
chief, civil rights office for major city. 
Seeks leadership position. Resume upon 
request. Reply Journal Box 23. 


Former chief attorney, 52, of the Miami 
office of a federal agency for 13 years. 
Experienced in commercial lending, mort- 
gages and their liquidations including 
bankruptcy. Desires to relocate to Fla., 
West Coast preferred, with law firm or 
private enterprise. Reply Journal Box 29. 


Miami resident, 27, taking Fla. Bar exam 
Feb. 1974, seeks position with large or 
medium size law firm. Eighth in class of 
140, Law Review, 2 years clerking experi- 
ence with active partnership. Resume 
upon request. Reply Journal Box 32. 


Active Fla. Bar member, 38, with 12 years 
experience in commercial, corporate, real 
property, negligence and related state and 
federal trial work, seeks challenging 
opportunity with law firm or corporation. 
Reply Journal Box 31. 


THE LRS NEEDS YOU 


The statewide Lawyer Referral 
Service is constantly seeking new 
members for the statewide panel. 
Write The Florida Bar Lawyer Re- 
ferral Service for information and 
an application, Tallahassee 32304. 


Interested in an applicant whose ad ap- 
pears here? Please respond to the box 
number given and mail it as directed to 
the Journal. The Journal office does not 
have on file the resumes of these appli- 
cants. The Journal is pledged to preserve 
the confidential nature of these an- 
nouncements and will not give informa- 
tion about the applicant to callers. All 
responses to box numbers will be for- 
warded to the advertiser the same day 
they are received in the Journal office 
and air mail is used when appropriate. 
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CLASSIFIED ADVERTISEMENTS 


POSITIONS AVAILABLE 


Expanding west central Fla. health ser- 
vices organization seeks assistant cor- 
porate attorney. One to three years’ broad 
general practice experience required. 
Corporate law, real estate, and trial 
knowledge preferred. Outstanding growth 
potential with attractive benefit package. 
Send detailed resume with salary require- 
ments to Personnel Director, P.O. Box 
6158, St. Petersburg 33736. 


Tax attorney: Miami firm seeks attorney 
with excellent scholastic record and up 
to three years tax experience to specialize 
in tax planning with emphasis in the cor- 
porate and estate areas. All replies will be 
held in confidence. Please include resume 
with reply to Journal Box 25. 


Leading casualty insurance company has 
career opportunity for attorney with up to 
two years’ compensation experience. Sal- 
ary commensurate with experience. Reply 
Journal Box 86. 


Current set of Harrison Company's F.S.A. 
and SAPP Fila. Pleading Practice and 
Legal Forms Annotated, second edition. 
$870 total or $540 down and pick up pay- 
ments of $35 a month. Will also sell 
separately. Reply Suite 1230, Hartford 
Bidg., Orlando 32801. 


MISCELLANEOUS 


Law office, downtown Cocoa Beach, pro- 
fessionally decorated and carpeted, fully 
furnished. Custom built desk and book 
cases, IBM executive typewriter—$1500. 
Will consider a sublease. Please call (305) 
783-6466 or write 212 N. First Street, 
Cocoa Beach 32931. 


EXPERT WITNESS testimony and written 
reports in cases of workmen's compensa- 
tion and other litigation involving employ- 
ment expertise, wage loss, occupational 
outlook and vocational recommendations 
to determine employability, or nonem- 
ployability for physically, mentally and 
emotionally impaired. Excellent expertise 
and reputation. Have worked for carrier 
and claimant. Will travel as required. 
Harold Dunsky, 18201 N.E. 10th Avenue, 
North Miami Beach, Florida 33162. Phone 
305/651-8835. 


For sale: One Nymatic dictating unit, used 
for eight months. Call Mrs. Hindle at (904) 
224-6194. 


BOOKS 


Fla. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 
USCS,USL ed 
Representing the Lawyers 
Co-operative Publishing Company. 


Frank Merville Paimetto 33561 
1710 Flamingo Dr. (813) 896-2626 
Oriando 32803 (West Coast) 
(305) 896-2340 
(Central Fia.) 
John Petty 
Fred Carr (305) 967-3710 
4544 Marseille Dr. P.O. Box 15101 
Pensacola 32505 West Paim Beach 
(904) 433-0377 33406 
(Northwest Fia.) P.O. Box 27% 
Jacksonville 32203 
Vic Warminger (East Coast) 
P.O. Box 111 


Midwestern School of Law needs law 
books for a new library. Tax-exempt 
status. Donation or depository. Write 111 
E. Franklin Ave., Minneapolis, Minnesota 
55404. 


LAW BOOKS—Reports, statutes, texts, 
etc. New or used; bought and sold. Wm. 
W. Gaunt & Sons, iInc., Gaunt Buliding, 
3011 Gulf Drive, Holmes Beach, Florida 
33510. 


The library at the University of West Fla. 
seeks pre-1940 materials for its local his- 
tory collection—personal letters or other 
papers, photographs, printed journal 
articles—relating to Pensacola or other W. 
Fla. locations. Correspondence wel- 
comed. Write Special Collections, Univer- 
sity of West Florida, Pensacola 32504. 


Experienced attorney relocating practice 
to Tampa, desires to share office space 
and secretarial services. Reply Journal 
Box 33. 


For Sale: Law office, including building, 
library, office furniture, fixtures and equip- 
ment. Will accommodate three attorneys, 
with room for expansion. Located in small 
south-central Fla. county. Reason for 
selling — 41 years in general practice of 
law in same locality — desire to retire. 
Would remain associated for a limited 
period if desired. Terms can be arranged 
with lawyer who has five or more years 
experience. Reply Journal Box 27. 


Attention Attorneys: A complete tine of 
corporation supplies. Try our most 
popular corporate outfit—the all-in-one 
kit with 1244 minutes. Delivered to you 
complete for only $20. Write for brochure 
of our complete line. Orders shipped same 
day from our mailing house. South East 
Seal & Stamp Company, P. O. Box 1279, 
Hollywood, Florida 33022. 


LAW BOOKS 
Bought and Sold 
Appraisals and quotations made on 
libraries or major sets 
Southeastern Law Book Co., Inc. 
5025 Roswell Rd., N.E., Ste. 101 
Atlanta 30342 .. . (404) 256-4956 


Complete Library Service 
inventories, Appraisals, Used and 
New Books Bought and Soild 


George R. Lewis, Sr. 
110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


IS LEGAL RESEARCH keeping you in the 
office more than you think it should? 
American Legal Research Corp. has 
the answer to your problem. See our dis- 
play ad in this issue for details. 


Corporation Supplies—As you are aware, 
the prices of corporation supplies have 
increased. Why not deal with a mail order 
company, and save money? Complete 
corporate outfit with our Subchapter S 
and 1244 minutes, $20. Blank sheets 
deduct $1. This cost complete includes 
shipping to you. Send for complete 
brochure of corporation supplies. Write 
Nationwide Corporation Supplies, P. O. 
Box 729, Hallandale, Florida 33009. 


CORPORATION SUPPLIES 
Have you ever been delayed with your cor- 
poration closings? You won't be if you 
order from State Seal & Certificate Co., 
where your order is shipped the same day 
as received. 1244 minutes included in 
compact (C-1 or C-2) outfits. Send for 
brochure of complete line of corporation 
supplies. P.O. Box 1280, Hollywood 
33022. See our display ad in this issue. 


WEEKLY SUMMARIES 

Know what decisions were rendered last 
week. Decisions of Florida Supreme Court 
and the four District Courts of Appeal are 
available from Florida Appellate Court 
Reporting Service. Write Municipal Code 
Corporation, P. O. Box 2235, Tallahassee, 
Florida 32304. 


Expert meteorological §witness—Me- 
teorological testimony, investigations, 
and written reports for law firms and 
insurance companies. Practicing aeronauti- 
cal and tropical a in Fla. and 
Latin America since 1939. Professional 
member American Meteorological Society. 
Robert S. Bush, Consulting Professional 
Meteorologist, 7910 S.W. 52 Ave., Miami 
33143 . . . (305) 666-4406. 


Corporation Manual: A complete kit for 
standard corporations or P.A. Includes 
all required or necessary forms plus cer- 
tificates and seal. $30 postpaid, sales tax 
included. Quantity discounts. COR-MAN 
SALES, P.O. BOX 1332, AUBURNDALE 
33823. 


DOCUMENT EXAMINER 

Retired Special Agent of FBI with 30 years 
experience in FBI Laboratory. Qualified as 
expert witness throughout U.S., etc. 
Examination of documents: handwriting, 
handprinting and typewriting iden- 
tification, detection of forgery and altera- 
tions and related problems. 

GEORGE MESNIG, 1616 Bunker Hill Dr., 
Sun City Center, Fla. 33570 (813) 634-1616 


Expert Witness—Heavy duty brake 
engineer, 36 years experience in design, 
manufacture and testing. Skilled at written 
opinions and testimony. Registered profes- 
sional engineer. Frank T. Cox, Jr., P.E., Villa 
111, Imperial Southgate, Lakeland 
33803 .. . (813) 646-5817. 
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CALENDAR 


1973 


November 14-15—Meeting of Board of Governors, The Florida Bar, St. Peters- 
burg Hilton. 
November 15-16—Florida Bar General Meeting of Committees and Sections, 
St. Petersburg Hilton. 
a 7-8—Florida Law Revision Council Meeting, International Inn, 
ampa. 
December 14—Swearing in Ceremonies for New Admittees to the Bar. 


1974 


January 7-11—8th Annual institute on Estate Planning, University of Miami 
Law Center, Americana Hotel, Bal Harbour. 

January 10-11—BSoard of Governors, The Florida Bar, Ponte Vedra Club, 
Ponte Vedra. 

January 16-20—Midwinter Meeting Association of Trial Lawyers of America, 
Acapulco, Mexico. 

January 30-February 5—ABA Midyear Meeting, Houston, Texas. 

February 1—Meeting Economics of Law Practice Committee, Office of Frank 
Pierce, Orlando. 

March 6-9—Sixth Medical Institute for Attorneys of University of Miami Law 
Center and School of Medicine, Americana Hotel, Bal Harbour. 

March 8-16—7th Inter-American Lawyer Exchange Program, International 
Law Committee, The Florida Bar. 

March 7-10—Second Annual Convention, Young Lawyers Section, Host Air- 
port Hotel, Tampa international Airport. 

March 8-10—Long Range Planning Committee's Florida Bar Retreat, 
Remuda Ranch Resort, Goodiand, Florida. 

March 14-16—Board of Governors, The Florida Bar, Holiday inn, Key West. 

of Governors, The Florida Bar, Palm-Aire, Pompano 

each. 
May os 1—Annual Convention of The Florida Bar Walt Disney World, 
rlando 
August 12-16—ABA Annual Meeting, Honolulu. 
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LOCAL 


County Ber Association 
Franklin R. Harrison, President 


Broward County Ber Association 
Nicholas De Tardo, President 
4747 Hollywood Bivd. Hollywood 


227 Taylor St 
Clay County Bar Association 

Richard W. Cobb, President 

P. O. Box 278 Orange Park 
CGeerwater Bar Association 

Norris S. Gould, President 

311 S. Missouri Ave. 


P. O. Box 1001 Tampa 
South Florida 

Neal R. Sonnett, President 

14 NE. ist Ave. Miami 
West Floride Chapter 


Richard Hill Merritt, President 

P. O. Box 985, Lawyers’ Building 

314 South Bayien Street Pensacola 
Florida Government Bar Association 


Bar Association 


John M. McNatt, Jr., President 
1500 American Heritage, Jacksonville 
Lake City-Columbia Co. Baer Association 
Michael C. Bergen, President 
101 E. Madison St. Lake City 
Lakeland Bar Association, inc. 
J. Ron Smith, President 
P. O. Box 1606 
Lake-Sumter Bar Association 
P. B. Howell, Jr., President 
P. O. Box 208 
Lee County Ber Association 
Harry A. Biair, President 
P. O. Box 1467 


Lakeland 


Leesburg 


321 NW. 3rd Ave. 

Martin County Bar Associetion 
Harold W. Long, Jr., President 
P. O. Drawer 1258 


P. O. Box 694 Fernandina Beach 


Jules israel, President 

2734 N.W. 183rd St. Miami 
Okaloose-Walton Co. Bar Association 

Tom Remington, President 

98 Miracle Strip Ft. Walton Beach 

Bar Association 

Michael Waish, President 

1751 S. Orange Ave Orlando 
Osceola Bar Association 

R. Stephen Miles, Jr., President 

P. O. Box 517 Kissimmee 


Releford McGriff, President 
P. O. Box 516 Jacksonville 


Putnam Bar Association 
Alan B. Fields, Jr., President 
413 St. Johns Ave. 

St. Johns County Ber Association 
Maicoim Stephens, Jr., President 


P. O. Drawer S St. Augustine 
St Lucie County Bar Association 

Chester B. Griffin, President 

P. O. Box = Fort Pierce 


Charies W. Burke, President 
416 First Federal Bidg. St. Petersburg 


Bar Association 

Jerome F. Pollock, President 

4431 S. W. 64th Ave. Davie 
South Miami District Ber Association 

Lawrence C. Rice, President 

5763 Sunset Drive South Miami 
South Paim Beach County Bar 
Association 


Ernest G. Simon, President 

78 N.E. Sth Ave. Delray Beach 
Tallahassee Bar 

Murray Wadsworth, President 

P. O. Box 1876 Tallahassee 


C. Aubrey Vincent, President 

P. 0. Box 3096 Daytona Beach 
West Pasco Bar Association 

Charles Edwards, President 


ig Goldin, President 


Robert M. Moore, President 
316 Reid Ave. Port St. Joe 
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Philp v. Salmon, President : 
406 Magnolia Ave. Panama City P. O. Box 1456 Homestead : 
; Brevard County Ber Association indian River County Bar Association : 
a Mike Krasny, President Charies A. Sullivan, President : 
: 416 S. Bebcock St Melbourne P. O. Box 3 Vero Beach : 
Chnartotte County Ber Association 
David Jonngon, President 
Sarasota County Bar Association 
Johnson S. Savary, President 
P. O. Box 3798 Sarasota 
ig Gene R. Stephenson, President . 
P. O. Drawer 1 Casselberry 
Collier County Bar Association 
Danie! R. Monaco, President : 
945 Central Ave. Naples an 
’ Coral Gables Bar Association Manatee County Bar Association 
|. R. Mayers, President Frank Arpaia, President 
é 550 Seybold Bidg. Miami 428 12 St, W. Bradenton : 
irwin J. Block, President : 
2401 Douglas Rd. Miami Ocala : 
The Federal Bar Association : 
Central Floride Chapter 
Stuart Tri-County Bar Association 
‘ Miami Beach Bar Association T. Richard Hagin, President | 
: Howard Gross, President P. O. Box 248 Bushnell ; 
; 420 Lincoin Ad. Miami Beach Volusia County Ber Association = 
Mid-County Bar Association 
2 Thomas R. Bruckman, President : 
P P. O. Box 1291 Largo : 
Monroe County Bar Association 
Robert F. Sauer, President 331 U.S. Hwy. 19 Port Richey 
Nassau County Bar Association nv. 
3 Tallahassee Joseph M. Ripley, Jr., President 700 6th St., N.W. Winter Haven 
Ber Association Society Of The Ber Of 
a — A Aero President North Broward Bar Association The First Judicial Circuit 
Arthur Pulskamp, President Geraid L. Brown, President 
. Citizens Bank Building Quincy 440 S. Federal Hwy. Deerfield Beach Box 12066 Pensacola fe 
Guit Beaches Bar Association Of North Dede Bar Association Second Judicial Circuit Bar Association | 
Pinelias County Kenneth E. Cooksey, President 
R. M. Cargell, President Bch P. O. Box 480 Monticello | 
; P.O. Box 6476 St. Petersburg Bch. Third Judicial Circuit Bar Association | 
‘ Hardee County Bar Association John Weed, President 
3 John W. Burton, President P. O. Box 1090 Perry | 
a P. O. Box 426 Wauchula Fifth Judicial Circuit Bar Associaticn | 
ie Hendry-Giedes W. Troy Halil, Jr., President 
aM James Fountain, President P. O. Drawer 678 Tavares 4 
P. O. Box 126 Moore Haven Circuit Bar Association 
George J. Biaha, President P. O. Box 1251 Gainesville 
7 29 S. Brooksville Ave. Brooksville Tenth Judicial Circuit Bar Association 
Hieleah- Miami Springs Bar Association Paim Beach County Ber Association Joe R. Young, Jr. 
Robert Stampfi, President Raymond W. Royce, President P. O. Box 1260 Lake Wales q 
39 E. 6th St. Hialeah P. O. Box 2664 Paim Beach eee ‘ 
: nds Ber Association Pasco Bar Association . Dishong, President 
President Charles D Waller. President P. O. Box 66 Arcadia 
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PEACE MIND 
AND 


The very essence of home ownership is the peace of mind and sense of 
security which arises therefrom. Lacking this, one of the basic elements of 
satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend 
land title insurance to their clients, and caused these same clients to desire it 
and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to 
which he is entitled, by relying upon his Realtor and his attorney to handle the 
details of such transactions, and instructing them to obtain for him a land title 


insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


BayC .cnty 
BA. COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 

Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 

Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 

Broward County 


LAUDERDALE ABST. & TITLE CO. 


Fort Lauderdale, Florida 
POMPANO BEACH BRANCH 
DAVIE BRANCH 


COMMERCIAL BLVD. BRANCH 
Charlotte County 

ABSTRACT & TITLE CORP. OF FLA. 

Punta Gorda, Florida 

PORT CHARLOTTE BRANCH 
Citrus County 

CITRUS TITLE CO. 

Inverness, Florida 
Clay County 

GREEN COVE SPRINGS ABST. & 

TITLE INS. CO. 
Green Cove Springs, Florida 


Caihoun County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Collier County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABST. CO. 
Miami, Florida 
DADE BROWARD TITLE CO. 
Miami, Florida 
Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 
Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABST. CO., INC. 
Port St. Joe, Florida 


Hendry County 


HENDRY COUNTY TITLE & ABST. CO. 


LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Florida 

Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jackson County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 
Lake County 


LAKE ABSTRACT & GUARANTY CO. 


Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 


DOMESTIC TITLE CO. 
Ft. Myers, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABST. & TITLE INS. CO. 
Stuart, Florida 

Nassau County 


FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON BEACH ABST. & 
TITLE INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE CO. 
Ft. Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 
Beach County 
PALM BEACH ABST. & TITLE CO. 
West Palm Beach, Florida 
Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 
Pinellas County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 

Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 

Putnam County 
PALATKA ABSTRACT & TITLE 

GUARANTY, INC. 

Palatka, Florida 

‘3t. Johns County 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 

st. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 

Sarasota County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 

Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 

Virgin Islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 
Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


‘ 
| 


THE ¥a54 HARRISON COMPANY, PUBLISHERS 
178-180 Pryor Street + Atlanta, Georgia 30303 


$37.50 plus 4% Florida Sales Tax 


Copyright 1973, 656 pages, dimensions 6%" x 9%" x 1%", bound in maroon Lexotone with beige backbone panels, stamped in gold foil. 


14 
15 
3 17 
19 
21 
22 
f 23 
x 24 
25 
27 
28 
29 
30 
31 
32 
33 
34 
35 

36 
37 
8 38 


OOS 


measures. 


0461G 
MRS MARLENE HURST 


convent 


Actions 
Judges 


Jurisdiction of the Subject Matter 


Parties 
Venue 
Pleadings 
The initial P 

Process : ~Z ice of Process 
Motions, Affidavits and Notices 
Motions Directed to Pleadings 
Answers and Replies 
Céiifterclaims and Cross-Ciaims 
Third Party Practice 
Amendments 

Orders 

Discovery 

Perpetuation of Testimony 
“Request for Admissions 
Pretrial 

Consolidation 

Voluntary Dismissals 

Trial 

The Jury 

The Verdict 

Judgement 

Post Trial Motions 
Enforcement of Judgements 
Injunctions 

Receivers 

Dissolution of Marriage 
Real Property Actions 
Attachment and Distress 
Garnishment 

Replevin 

Declaratory Judgements 
Extraordinary Remedies 
Special Remedies 


Basic Principles of Common Law and 


Equity Pleading 


te 
APPENDIX 
—Forms for Use with Rules of Civil Procedure 
—Standard Jury Instructions 
Forms for Use with Rules of Summary Procec 


Trawick’s Florida Practice and Procedure is a service to the Florida Bar which will 
be kept current not only by annual revision but, when necessary, by interim 
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